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In the Senate of tfce United Btfttfes, on tbe 
3d o^ April, 18661 the toctte^tead j^jf)dsition 
wa^ call44 up, ana wds disdnssed as in Com- 
miitee C|f the Whole. TKer^ wer§ two bitti 
UQ^^r cdnsideration J the bn^, A l|ill reported 
from. the fltdn;de ot Seprieise^t&Jtt^Heg, and the 
other,* bifi i^ubstiti»tea for it bt'th^ Senate 
0>mmittee on Public Landi Mfi Fitch, of 
liidiana, offered the foHbmn^ prb^o as an 
amendment to the first sectioa of the House 

biif;":-^, '■■;■ • : ' ' ;■ ■■' '■■„; ^ 

'* Prvvid^ t^at the landsf hereby granted 
' shall be entered pr located in altCTnale quar- 

* ter sectiona; and thkt the Ouarter sections j or 

* parts of quarter sections, of land which shall 

* remain to the United States, and tifit subject 

* to entry under the provisions of tHi* act, shall 

* not be sold for Ifess than donfele Ijhe tjainimum 

* price of the p*)blic lands when Itold: Md 

* provided J Jkrtfierf That the pwrnsibriis of thi§ 

* act shall be apjilicable only to lat^ «m)J€ct i^ 

* private entry at ihe date of its pillage." ' 

Jlr.. WUjd^SO^i of Minnesota, replied, ais 
follows : 

^r. PaE$inBNT : J am entirety opposed to th6 
ai3^en4o^»*' J ust offered hy \he. Senator froijii 
ln4ia?aft» {^r« Fitch.] fehonld it he adopted, 
it would have a serious tendency to impair the 
ujiefulness of this measure* Biftt it is only a 
aatu^l a^d necessary deduction from on6 pf 
the provi»i(Mi8 of the Senate bill. To that bill 
I had in^nded to speak ; but that bill and the 
House bill wie both, in one sense, before the 
Senate ; and 1 suppose that it will mak^ very 
little difference to which of them I Piay address 
n^y reinarks. 

The nieasure ©f granting free homes to the 
actual settlers upon the public lands }s one in 
which I have Jong felt a d^ep interest. I hav^ 
passed mi^ny jeai^ of my life ^mong the hardy 
settlers pf new States and Territories, ^nd I 
have thus had frequent ppportui^ities to become 
familiar with the practical w"prkings of our 
present land system, both in its application tp 
the settler and to the Government. I have 
seen large swindling speculations i^ttempted, 
and in some instances carried out, by which 
wh(^e townships. 'w^re secured by a finale iitidi- 
vidual or company under the pre-emption i%w, 
and by which Uie settler was seriously oppressed 
on the pn# side,^^?id the Gpi^^ui«iut irretriev- 
ab^ defraadfidon tEe oilier. I have tra^VelTed 



I for »ile«i ftUd mfl^s 0^^ th« ik^ pkini of my 
j own State, wbfere every i^Kih df th^ laoid wms 
I entered under the pre-emption law, and whea 
there was nOt on tb^^ft^ of tl*-«o««ilry • tin- 
gle evide&ee ^^ ^oM^allon, Impo^^ii^ or 
occu^hoy. 

Under tlie «i^l8titig pt««fciije, thi^ a^rit of tend 
speculation hss l^tmmm c^^imbn amofif^ oor 
people, and the de«^eN^ t^e ftof^isitioti of 
large quantities of ImA^ Isb «trOtig, 3«it but lit- 
tle attention is |fiBld to^^ ^aiitltary and neoes* 
sary safeguards' wMck Qm^mnhuM mm fit to 
throw around the !*%.» The pKeseat system, 
designed and edtabiish^d inf a^pint of national 
justice, has entirdy fMled to «i4^ Ae %nd of 
its itith<M^,' simply beoiuse th# IbundatioB on 
Which it rests is l«^d ib #»{»•» The Q^overn- 
ment itself turns Idtndmmtdpdist, and seeks to 
replensiai 11^ timmtyft^m t^ proceeds ®f a 
traffic 4u the ptiMici llk«Mi«* Whll^l^er domain 
is regarded pttly*i9a^^«oiiro»? of revenue, no 
gr^at cai^ esii be M^ ^ ^e ieiithfUl ^e^ecition 
of the l«|.w, so long as the primary objecJt of 
lulling th4 lands h i^i^mk: 

the fk^fdl o%s#v«noe i<rf j^ie tend laws has 
bec6tt»^'tJfife>X€^yn, aa^li lihrir flola<^:a the 
rtile. Gbir^tfnWr]^ ^itioff aiid fipseoiilatea in 
the piihli6 latids, %M Why should nm^e^j^e ? 

In view bf these facts, I Hate looked anxiously 
for a change in sbn^.Bha^^f i|ind it is with jiecu- 
liar gratification that; I ifee^hatl^^irg^ proposed 
in thf shape of a homestead biif. 

The ori^in^l bill, as reported toih<?lbttate 
from the llouse of Represdtitativt**. i^^ re- 
ceive my b^^rty cogcxirreiife ^ 'BMtii de^m^ to 
have been tnet by^'a strong oppoisifliibn ih' this 
body* Our Committee on Puolic Lands report 
it to us altered in ihahner and in essence^ and 
it has now been C(ym^es$ed into thef'foriii of a 
Senate* bill, iutrodnced by the Senator from 
febnessee, [Mr. Jokksoit. J Thist biH,* ii4iile it 
recognises the justice of the genera! pnnciple, 
Appears to me io lack the force and vitajitj of 
a practical measurii 

This 1 8£^y with aU deference to the Identic- 
men who haVe driwn up that prbpbsitlott in Its 
present form. Th^y have acted t^h th^irown 
convictions of propriety, and it may bepf expe* 
dien6y ; but I niust repeat that, in my jad^^nt 
at least, the Senate bill dobs not Te^c^Sim real 
merits of tW case; that it dpi^ nbfc boVer the 
whbi^ p:6'^dj and that it m toiid^ dbwn wl^ 



provisions and restrictions which will seriously 
tend to destroy its efficiency and usefulness be- 
fore the country. 

Some of its restrictions are illiberal, when 
liberality should be the most distinguishing 
feature of such a bill. Some of its provisions 
would seek to create a distinction between per- 
sons and classes ; when the real purpose of such 
a bill should be, to furnish homes for all of our 
citizens, present and prospective, who maybe 
willing to settle upon the public domain. These 
objections seem to me so obvious, that I am 
extremely desirous that the Senate should agree 
to the House bill, or to such amendments as 
would bring us back to that original proposi- 
tion. At all events, a full and friendly discus- 
sion should be had upon the merits of the whole 
subject. 

I am told that the framers of the Senate bill 
anticipated serious difficulties j that they judged 
it necessary to attempt a kind of compromise 
between the friends and the opponents of the 
measure ; and that they were compelled to draft 
their proposition in this manner, so as to render 
it acceptable to all parties. I must confess, 
that I, for one, did not expect any considerable 
resistance to be made. The measure of grant- 
ing ^^^ee Aowes to actual settlers upon the public 
lands embraces a policy so wise, so Just j and. so 
humane J that I am at a loss to conceive why it 
should be steadily and persistently opposed by 
any leading member of any party. Least of all 
did I suppose that its defeat would be attempted 
by a resort to parliamentary legerdemain. My 
surprise, therefore, was natural and great, when 
the Senator from North Carolina [Mr. Cling- 
man] the other day offered the following amend- 
ment; 

" Strike out, in the first section, the words 
VHo enter one quarter section of vacant and 
' unappropriated public lands, or a quantity 

* equal thereto, to be located in a body, in con- 
^ formity with the legal subdivisions of the 
^ public lands, and after the same shall have 
^ been surveyed,' and insert, in lieu thereof, Ho 

* have issued to him or her, by the Commis^ 
^ sioner of Public Lands, a warrant for one 
^ hundred and sixty acres of land, to be located 
' in the same manner as that under which the 
' bounty land warrants heretofore issued have 
^ been located, on any of the public lands of 
' the United States subject to entry, the appli- 

* cant being required to make proof, in support 
^ of his claim, in such manner and under such 

■ regulations as may be prescribed by the Sec- 
^ retary of the Interior j' so as to make the sec- 
^ tion read : 

^^ That any person who is the head of a fam- 
^ ily, and a citizen of the *§^nited States, shall, 
^ from and after the passage of this act, be 
^ entitled to have issued to him or her, by 
^ the Commissioner of Public Lands, a war- 
^ r^,nt,'' &c, 

. Jia his speech indefence of .this amendment, 
the Senator told us frankly that he was opposed 
to the whole scheme of giving away the public 
lands. He could not have laid before us a 
stronger proof of his opposition. His amend- 



ment is impracticable upon its face ; and i^.s 
only effect would be to defeat and destroy all 
chances of an operative homestead bill. 

The Senator went on to say, that he regarded 
the measure of granting homes to the actual 
settlers upon the public lands in precisely the 
same light with a donation of money from the 
Federal Treasury. Having assumed this po- 
sition, he endeavored to deduce that we would 
commit an act; of direct injustice in limiting 
the benefits of this grant to those who reside 
upon the lands ; or, in other words, in requiring 
actual settlement and occupancy as the neces- 
sary conditions upon which the grant shall be 
made. 

Thus, he reasoned that the rights of many 
citizens would be impaired, because many citi- 
zens might not choose to avail themselves of a 
general privilege, common to all. Sir, if the 
Senator is sincere in his position ; if he has 
really stated his views and his intentions j if he 
can see in this measure nothing higher or great- 
er than a mere donation of money from the Fed- 
eral Treasury 5 if he considers a just and meri- 
torious and expedient movement as a simple 
expression of charity ; if, in short, his range of 
vision is conQned to this near and narrow pros- 
pect j then, sir, I must think that he does not 
fully understand the principles involved 5 then, 
sir, 1 must believe that he does not altogether 
comprehend the magnitude of the question 5 
then, sir, I must say that he does not properly 
appreciate either the causes or the effects of our 
proposed policy. 

I cannot reply better to the Senator from 
North Carolina than by quoting from a speech 
delivered in this body on the 18th of July, 
1854, by Hon. Lewis Cass, then a Senator 
from Michigan. A homestead proposition was 
before the Senate, and was being discussed;, 
and a Senator from Louisiana, [Mr. Benjamin,] 
still a member of this body, urged very nearly 
the same objection which has now been pre- 
sented by the Senator from North Carolina. 
In reply to it, Mr. Cass spoke. I read from the 
Appendix to the Congressional Globe, Thirty- 
third Congress, first session, page 1088 : 

^' The Senator from Louisiana seems to con- 
^ sider this project of granting lands to actual 
^settlers as very unequal and unjust, and, I 

* might almost say, dishonest. This objection, 
^whatever force it possesses, is just as applica- 
^ ble to all preceding grants to actual settlers 

* as to the proposed one, and, of course, con- 
^ demns the repeated action of Congress upon 
^ this subject since the foundation of the Gov- 
^ ernment. But why is it unjust? I confess 
/ I listened to the assertion with much surprise, 
' It is unjust because all will not take advan- 
^ tage of it. This, to me, is a strange objec- 
' tion. If a system of policy is honest, just, 
^ and equal, in itself, and constitutional, it is 
^ worthy to be adopted, though all may not be 
^ willing to accept the advantages it offers. 
^ What constitutes the justice of such a meas- 
' ure is its perfect equality 5 and that equality 
^ is not at all affected, because there are men 
^ so well situated in life that they do not need 



'the benefits it holds out. This bill offers 

* ^rante of land to every settler. It looks to no 

* distinction. Has, therefore, a wealthy man 
^ in one of the old States a right to say, I am 
^ rich ; I do not intend to emigrate, and there- 

* fore your law is an unjust one, because it 
^ makes provisions for others which is of no 

* use to me ? There is neither reason nor con- 
' stitutipnal principle in such an objection." 

Such was the opinion of Lewis Cass; and 
the Senator from North Carolina will perceive 
that his objection is not only ancient and stale, 
but that it comes to us with the weight of a 
triumphant refutation upon its head. I repu- 
diate entirely the untenable idea that the grant 
proposed would be in any sense a charity. 
Men in power are very fond of telling us that 
^' the Govei'jimetit is not intended to be a mere 
chariiahle institution,^'' Will they not go a 
little further, aud admit that it is not intended 
to be a monopolist and a spec-ulator ? 

The proposed measure embodies a manifest- 
ation of national justice, of national right, and 
of natiofial wisdom. It is the duty of a good 
Government so to dispose of the public lands — 
the property of the whole country — as to p;:o- 
mote the undoubted interests of the whole 
country. 

Here we have the solution of the problem, 
and here we may finally dismiss the mistaken 
supposition of charity. In my opinion, this 
Government should acknowledge, formally and 
oliicially, the distinct natural truth, that the 
wild, uncultivated lands of the nation belong, 
and of right ought to belong, to him who resides 
upon them, subdues them, and cultivates them. 
It is but a common principle in equity to which 
we are giving expression. 

The adoption of a wise and liberal homer 
stead bill by Congress would be a virtual abo- 
lition of all landed monopoly within the United 
Srat^vS, whether such monopoly be practiced by 
the Government itself, or by any of its citizens. 
I need scarcely remind the Senate that the 
monopoly of land by the few, as against the 
many, and the parcelling out of public domains, 
in immense tracts among venal courtiers, have 
been, all over the world, the most powerful 
auxiliaries of absolute and despotic power. 
Thus the monarchies and aristocracies of all 
ages have been enabled to hold the masses 
subject to their will 5 thus millions of the 
•human family have been reduced to penury 
a\ni degradation, because they were deprived 
oithe right to earn their subsistence from the 
common earth, which was intended alike for 
the rich and for the poor. Ireland, with her 
gr at mass of population, having scarcely the 
m ans of life, and depending for daily Uread 
upon soulless and haughty aristocrats — Ireland, 
the masses of whose ^-^eople are not masters of 
ground enough to stand upon— has been fre- 
quently cited as an instance of thatcrael in^ 
justice which must always result from great 
landed monopolies. Out of her six mdllion in- 
habitants, not more than one in every six 
thousand is the owner of even an inch of land, 
or has any legal right to earn his subsistence 



I from the soil. Here I point to a most indispn-^ 
table record. 

Our present land system has a direct tend- 
ency to increase the spirit of monopoly and 
speculation, by putting up large tracts of land 
at public auction, and inviting the capitalist to 
purchase as much of the national domain as he 
may desire. This practice, if tolerated, may 
yet become a fruitful source of misery and op- 
pression, even in our own free and enlightened, 
country. Even now, with all our vast expanse 
of territory, labor is outweighed by capit;a1, and 
the rights of the settler are but slightly regard- 
ed, when brought into comparison with the 
money of the speculator. Thus far, the course 
of the Government has been in a wrong direc- 
tion j and the sooner it is changed, the better. 
For my part, I am clearly of the conviction that 
it should adopt a policy far older than the nation 
itself, and decree that " the land shall be sold 
no more forever.'^ I would wish the Govern- 
ment, in its humanity and in its wisdom, to 
ordain that "the people go and inherit the 
land," and that the public domain should bo 
granted, in limited quantities, to every man 
who is anxious to earn an honorable living by 
the cultivation of the soil. I would have Con- 
gress, in its homestead bill, address itself to the 
laboring masses of the country ; to those who 
are so often crushed down by the cruel and un- 
equal conflict between capital and labor 5 to 
the poor man, who earns his bread from 
day to day by the sweat of his brow; to hinx 
who feeds upon the uncertain crumbs which 
fall from the rich man's table — to these, 
I repeat, I would have this proposition ad- 
dressed. I would have the Government say to 
these persons, "There is yet a vast unsettled 
domain for your occupancy ; take it, live on it, 
inherit it, cultivate it, and it shall be yours for- 
ever.'* *i ^j^(j when," as was said by a distin- 
tinguished member of the House of Represent- 
atives, a few years ago, " the poor man is put 

* in possession of his portion of this vast do- 
^ main, and is secured by the strong arm of the 
^ Government in the enjoyment of a home from. 

* which not he nor his wife nor his children can 
^ be driven, then is he raised above poverty, not 
^ only in his possession of the land, but still 

* more by the virtues which he cultivates in his 
Vheart whilst he tills the soil. Then, too, he 
^ no longer ministers to the undue accumula- 
' tion of wealth by others, as he did when ad- 
' vantage was taken of his homeless condition, 
y and he was compelled to serve for what he 
^ could get." 

Sir, my objections were against the Senate 
bilL I supposed, from the course which has 
been heretofore taken, that it would come up 
to-day, and had intended to offer some amend- 
ments, for the purpose of removing its objec- 
tionable features. In the first place, the Sen- 
ate bill excludes from the benefit of its provis- 
ions all young, unmarried men ; it is expressly 
confined to heads of families. I do not under- 
stand why a bill of this description should be 
less broad in its application than the present 
pre-emption laws. I do not recognise the pro- 



prfefy of aboIisHiiig'tme eril^ tbf mere pur- 
pose of substituting another, I cer<4f flly tepifi 
it ai^ very^'triwise— iW^i'! Mflit say, tii^li^t-- 
to exclude iBlll utimtii*HedlEf^n fi^mtie|fei:*6tii 
of sucH a biH. Ab the 8<»n^t^e U\\ hdw stAads, 
they are entirely cut' off frota all its Mtant^esii 
The fefifect of this prbvision) tafcett iu eoikii^- 
tion with the clause Irrhtting the operation^ ol 
the bill to lands subject t<) private' iela*#y, Would 
he to shut out entimy the early settlers-^those 
who go first int^ tte Unpeopled West — atid l^e- 
6erve ite benefits in store for the Multitudes 
that may flock in after th^ toils atid dangers 
and inconveniences of |)ioneer life hare passed 
away. Such a restrictiM would bc^ marked by 
the most decided impropriety ■ and Manifest 
"Uiifairness; and I Was surprised to hear the 
Senator frotn Ohio, f Ht. Tt^n,] a Western 
jnan, advocate the Sfeuate bill for this very 
feason. 

The meu wh6 Emigrate m youth to the West- 
ern cduntt7, t6 build up for themselves a for- 
tune and a re^tatidn, ^re the men of all others 
to whom the most liberal provisions of this act 
Should apply. ' We need their services. They 
are, in plaiu fect^ the yati^ard of civilization 
upoh this continedt. They penetrate the wild 
solitudes, far beyotid the safety and comforts of 
Society. They tfaVerde and explore' tegiotisf in 
which, for the time beitig, fainilies could not 
reside secuijely. They pitch their lehts, build 
their houses, bi^ak up atid improve the soil, 
lipad open^ th^ hfoAd acr^S to occupancy a»d 
Culture. Tbejr funii^h a m6re isure and perfet^ 
protectibji to dtif Western ff^titier tha^'C&n be 
given br all the arted i^dldieir* adoiig ttie bor* 
8er line. Comlu^ tii6^ fhm thfe differenfe 
States of the XJhibti', ^^ btitig witli thetti fel 
deejj arid permanent rtM^htttent to^tM iiWtftu^ 
tions of but cottHtryi and^ sis settlements ad^ 
tance, they drgailtaii^ ttiijinifei^al goternmett^ts, 
and lay the fbulida'tiioti Of Mttt^ Stitie^ ; Skch 
are HOme of their Isfctbrs HM dangei^i such are 
Botne of their a^levetnents. Why, then, iii tlie 
name of fairue^k' and of common iSeuse, flhould 
this cliifes 6f active and euei^etie ycwit^ toen 
be eutitely igtidredatid ca&l <isMe by the Seti- 
^teblll? 

Ea^, itt otdel* to be just, iilufit be ^ut^ hi 
their applic$lii)6 1 atid I 'te^rd (he Senate bill, 
in the pro^rtsipn: of Whleh I speak, t^ pMial, 
1i!ief(Juai, ftnd lii^st. 

It tpay be t^at tfe-^»^d^ of the bill iiittetidi^ 
th$it this excltisiiiii of jfodh^ men without lam- 
Hies fi^otn the b^^fits tb^^^be ^ufef^d^ii^mld 
of itself operate as an active encoura^enieist lb 
fii^cttiDibny ttihti!^ dtif 'pe^^ei I Myf^no 
^OtJbt tlilt W^\^ With 'tiie In beiieWfig 
^ly liiatHiigy^ to be'^otfcretive # i^ 
gcfoJ iu aiiBMMiitiiy/ btrt I ihtfs« bfe ereu^ed 
fiir tibiiiiking: ^tHit: tmt p^iif^fB fM(^ 
f&ils of its o1)je6t,--iti^'dt)fes #01 flttbm the 
Jtoper eT^eotrifftgiite^tl'^ If l^e re^M^v^k^T»^ 
fee tb apjply onljfte^ Ih^ ibtni 8^hddjitt|liier8 of 
fhbse eairly pioAeert WIrtf ^igr^^ mfeftyf^ai^ 
%o to the mk^iSf md irhb have grb^,*^h 
gJowinjf States, ibtb pipo$perltyindii^M; tf 
it Were to ^a^^btily ib %howr dMld^ wh« 



infie iii^rtteoT from ^nTit jttrefiiis bdth ^^ 
ipirit oFddtenUir^ and the fhume to au^sin 
li^fdships«*^if ^e»e were' the only person tc 
beaffecied^ thffi damse wotld not be m eutinely 
ob}e<^ibdable. ^ Bat not all women daii endure 
the same priva^ohs* While the fotest ie yet 
to b& fellei, aivd the humble cabin h yet to be 
erected, the; gfieat majority of the wom^n of our 
country are too frfitil ta jo&i in the «trt^ies 
and faardj^hips of the early settler. Sir, this 
bilishouM^ look beyxmd an immediate benefit. 
If pro^rly devised, it will be for the interest of 
the massi^sf itwilibe ht the interest of society 
at large, and of tliat high m^^allty u pod which 
all society <^ht to rest; I« will advance the 
cause bfsufi^ring hi9»anity eNrary where. These 
are the end^wftilch the guai^ians of the nation's 
weal should seek, in discharging the high trust 
reposed in them.'' 

Pass thrcmgh our great cities^ See the boys 
of all ages**who8*iarm around the stress- 
many of them willing and anxious to labor, but 
finding nothittjf fer their h^nds to do. See 
them exposed to temptations of every kind; 
day afber daytookitrg upon the equipages of 
wealth with the hungry and cannibal eye of 
poverty. Who does not wish that th^e boys 
might be rescued from the constant strife be- 
tween vice atid virtue, in which vice so often 
obtains the iba^ery ? Let them be told that 
there is labbr fer them. Let them be told that 
they can go to the ^rtile lands of the West, 
atid conquer tt^po^^sion from the wildemess 
by the force of t^ir own eibeplions. 

W# shall hai^e leas need for the erection of 
prisons) we shall have less occasion for the 
maiifteitUiMie of houses of re^e. And w^eu 
the ambition of the settler hni been attaanedy 
W^^ his t»sk has beenaccoinplished, when the 
eaibin Ms been built, when the rich earth has 
b€^n tjd yield her abundant fruits, then tiie 
yc^hg setter will re^re? no sti raulating l^is- 
lation to'drive hkn mto mfttrimony. fie will 
feel for himself the tiecessity of a partner and a 
h^pfiieet in his fr^ home^ won by bis own toil. 
Maiute li^^lfites m ^eSe oases betl^ir ihe^m 
man. Eefy upoti it, sir, that we shall act wisely 
in extending the benefits of the bill to all un< 
mavried men. 

Nbw^ str^ I come to aft(^^:objeGtion a^nst 
the Senate bill. It l^lll operate unjustly as to 
Oiii^ fbreign ^pulirtieta. in this parlicular, it 
lto:iteM^ short of tiie lib^aH^ of 1^ pre-emp- 
ion la#3 tibemselves. On this Account, too, I 
was irarprieeil that the^ Senator frc»» Ohio 
shbuld Announce th«t be ^vored^ the Senate 

''UtiWU^B* H^ Senmbr |b inlstakea. That 
]b^#|bhit whieli ll^vi» »%ge^d lo the Sena- 
^ m»k Tmmi»m\ tilar «he Senate M& es- 
^p«d IB? attentiofti I wish to amend H in 
thllt ^ bal If ilidillioli^^errupt the Senator, I 
it^ ii^k^« lu^gestldiit 0& th^ point be h^ just 
MHi The^bMlM^^of eoninlog tbe Senate bill 
tet l^iidt^^^f mmlHe^ is% j^veut fraud, with 
wMcb^^e Sentttor irmll c^tatnly be familiar, 
u^4^^^ tipevikisldtis bf the prsHsmptton a^ 
Th^ Setlto iiil4iies tic^ yieel^e open^ioit 



of t^^ pre-emptkni mt^ m^ gtadaation act^iw 
IHe^ special law* f<^ 'Kcul»lk» ttitd Nebraska, 
which pertmt settletncrjit Qitd^r thie pf es^mptiofB 
law npoia tinsinhreyed l«ttd» ; sa that theae 
y(yang fiieft tnay g<y fa^wiard aad mdie ih^ 
claitti^ utider the jpi^e^eifiptic^ law^and they are 
n6t even called tipoa td pay for ^lustii proc- 
lamation and iJubHcSisfe ii& made atthe inter- 
val of five or six yeark. ThereM^ the eftiect 
of the Senate bill is; simply to -iiiake, not l»n ex- 
dwgion, but a diatinctioa b«tw«eii? the head of 
a family and an unmarried tnao, and prcoisely 
that distinction exists ifl every donation law we 
have ever adopted— in the Oregon act, the New 
Mexico acty and the FiorMa^ act. The Senate 
committee have not departed from the princi* 
pmH her^toftrre ftd^pted. 

Mr. WILKIHSON. I wo«ld «ay to the Sen- 
H*^, that the proviiiioii fol* i«rhic?h I contend is 
|jrecisely the same as that adopted by the pol- 
ley of tie preemption law. That law extends 
its privileges to all citizens, present ot pros- 
jj^ctiv^, married or unmarrtedy who may be 
dVer twenity-one ye^ts <^ age. I do not wish 
thie measure to fall shc^ft of the liberality of 
that law. 

Mr. PUGH. I know t^t j but the preemp- 
tion law is the law of paymentf and tfaat is tiie 
reason for it. 

Mr. WILKINSOI^i i do* boI teiow that I 
iBxactly uaderdtahd the mieaning ^f(^e Sena- 
tor. If he m'eanfd only that 3iia reliction 
would haVe the efife(*t of ppeventing ifraudg> I 
can readily answer hitEh S^o^t^ais my exrp/Nr^ 
enee has go^ey ^fcmng and imii^nrried men faaye 
been foutod no more efficiettt vu robbing the 
Government of its lands by fraud tfcaa gome 
c^der men and heads of ie^milieSi My impres- 
#iOii is, that their honesty is quite equal too the 
at^tage hotiesty of the old men. Beidiaps they 
felive not lived Idhg eifou^h to become so hmd^ 
•bed in iniquity as to ettable ttem to tali% « pre- 
option oath Without fouudation for it. The» 
idder^ sometimes ^t the exam pie* 

Mr. PU(>H. T?hi» is the ideaj the bead of 
f^^miiy, W^d ha#<xr may httt^hUd i^mily with 
him, will very often — I will not say in eVery 
i^ase-'^^tmkea homfii^ s^ttl^ftea^wid gbmpon 
the laad ; but in the ease of youag mea, who 
have no fixed residence, a majority of their 
^^em«tits to-dajr, iki^r the |>re-em)itioi]f law, 
Hie colorable. B is an aseei<taiaed ivet Hha^i a 
majorit/of th^m are ce^c^blei Hiey merely 
ls^^ the liands to sell them againy^im that is 
^e way they get into 1^ bauds «f^eeulatoi$. 
Thet do aot get H at ^ul^ dak, bttt^ get i<^ by 
coloriible pt«emjtidii«« 

Mr. WILKINSOII. ^be Swiittor iAtmg&\- 
eas my pe«fiti5n'; My afgiim^ttt i% |hat ^&at 
p^eseat pract4ee enfebatageii^ifids^n ^^e 
law. His objection, I repeat, would '«|jpl^ 
«quall^ to any aiti^ew'imeir^^iilKt* iii%llfl^ 
«6 avail tb^selv«t<ef iil^Mttis»^^feLifcl«#4 

Mr. PUGS. M^ dd«^^ ia soiae <lai^ 

Mr. WILKIN&^lr. mat^th*««»l«i?iiktes; 
«H yet fle#ai tb l»^>^daie4hl» M Ibrie^idf ihe 
Idea^ f a ikdvaa^e ei iifltte^^l^ msm eammJet 
tid^e tb^ famOlei l^fb lif%%i]4itftM; ^e^ 



could ac^ eadare the aeoeseary liardships. B v 
I offeriag ifid^cem^ata to young men^ we ^bafl 
secure the ppeaiag. up of the wilderness, the 
bttildiag ofea^iai% ap4 tb^e, planting of first 
crops« As set^lem^nt^ iapreasei tlie ^ciiities 
for oblainiag wivef will increase with them. 

But to resua^, l bfkv© said tiat I obj e c t to 
the Senate bilirbi^capse i^ wUl|operate unjustly 
in regard to our (ori^iga nopulatiou. 

The Senator, from Teane^se% [Mr. NiCEfOL- 
soy,] in bis receat speeph ia sr^pport of thai 
bill^ used the following Ij^^ag?,^ 

" The bill mat^r^ )>y i^e ^en^te cpaimit- 

* tee^ and now before the Senate, is relieved of 

* these objectional provisions, and to that I 

* shall Goafiae my remart^i. 

"It provides that aaypei^oa wj^o is the head 

* of a family^ a^ a idtixen of the tFnited StateSj 

* or who shall have filed his intention to become 
^ a citizen ia pm^iaiaoe of our naturalizatioa 

* laws, shall have the right tp eater one quarter 
*' section of tbie a^nappropriated public domain ; 
^ but^ in exerctsiag this ijgh^sacli person is to 
'be restricted to ^o#e i|ka4s that have been 
^ surveyed, proclaimed, and pff^i^d for s^te, and 
' are consequeatly Rul^ecxt to privak eatry un- 
' der existii^ laws." 

With all te^ct for tl^ Seaator, I xnast beg 
toijorrect the errCM* ia tbw statement of fact. 
The bill does not de^re, tbatj^ay persoa " who 
shall have filed hid, ii^tpitioa^iiobei^ome a citi- 
zeai in puwuance df <€>ar iH^ralJisation laws," 
shall have the right tft ,^|er ian4«,muder its 
provisions, Aadi^se I a^e^t my cbmplaiat; 
here I fiad another m;t jof palp^able injustice. 
The fijrst »ectiM>a of tbe Senate bill is as follows : 
, *.*That ftoy per^m who U tke b^^ of a 

* faaiilyij and % mtizea of jbe ^r^ted 8^ 

- sha^l, from aad a$jervtb^ passa^f of this act, 
' be entitled to eater oae ans^ter section of va- 

* cant and aaapprpprif ^d public lands, or a 

* quaatity equal tber^tpi to fee locatfid jn a body, 
^ m coalbrmi^ witb ^k$ i%^ ^divisions of 
' tbe public laad%aad «^i: |^e same a^all have 
^ been survey ei*" 

This section di&tiocjblv 1^14^ ^^^y^ssly limits 
dieta^^ie£^oi^^ih|9 bitl t^ t^e ei^j^as of the 
Udiited Statelv It w0uld e»i^el|r e^clu^e all 
those persoat Wh^ ma^ emirate to tbis couatrv 
from a fere%a land fUter thepasf^e of the bill^ 
MnUi tbey s^^, bavereiiidf d ia the Uaiteii States 
lor five years, a^ad iaa^il they shall have become 
aitkeaa ^reof» 

Mr. WIGFALL. I ^^ the Seaator, in a 
wori^ doeshe piaef ojsi^ ^ ifivet m^ ^W pabHc 
Uadft t^ pessQf^ wbo fare ivot citizens of the 
Uo^ttd S^tfiiii? 

Mii 1SU^IN302S> I pr(^s0 tp m^e the 
bill ^eeeift^y «»>b^oad i^ tbe p^j^top^tipa act 
»#w m\ to ej|te»d;i|(i;bei^ei%i : ^ i^u ipr^ 
iwbo^ m»y^iil^T^: ^ir ^aljpiis M{ become 
«ii»9^« loiillt^fym^^^, $^ I wist to d6 
iN>llailglifK»re| J ^b^#^9t it wp^be unjust 
toi4<ife«Biythlafi5l#siMt ffw^^tj years aigp, Coa- 
iB^ai^ia 1^ f Miaff otx^k pr^emptipa act, 
adopted tfee^iiaias^gi^^^lftc^M mreigneys. who 
bad dec^:;«d,tbeir i^^at^pns tobecpme citizeas 
«f r^ XJjQfiled ^teiAeei mk a» e^ai^it^ (so mv a# 



the land laws were coneernecl) witli tlse native- 
born citizen. * This sysleto wAs 4ktatedj n^ot 
only by an exalted sense of iitttioiial liberatHty, 
but also by a wise d^sirte on th* p«rtof to Gav* 
ernment to invite, foster, and encourage^ emi- 
graiion from' Eur opfe. I argue, that twenty 
years of beneficial ^xjjerkbfee should b^ aiaply 
sufficient to cwifito in our minds the evident 
advantages of th^ established |>oiicy. - During 
that time, Wehav^been ftiriilshedi*4th the most 
abundant profjfs of thfe loyalty of tAiis cl^ss of 
our people. Why shotiM we now begin to make 
any oppressive restrictions in r^igaril to them ? 
Who can npw pretend to dread their influence? 
Who can pretend, in the fec^ of a lon^ and con- 
vincing experience, to fear the effects of their 
emigrating Either? What new reason has 
been discovered, that shotiid check the influx 
of this foreign popalatiOn t Let «s question 
the record J let us summon history to produce 
her testimonv in regard to our foreign {M^pula- 
tion. There has been no battle-field from Maine 
to Mexico that is not red with the blood of 
foreigners shed in defence of American liberty I 
Wherever our flag has been borne victoriously 
in battle, there the heart of the foreigner has 
throbbed beneath its folds I There he has stood 
shoulder to shoulder with the na^ve-boiti, hoping 
thb same hopes, bearing the same -dangers^ 
struggling for t^ same ettds, aad exulting in 
the same triunjph«. Whenever we l»ave con* 
quered new territoiy from an enemy, his bones 
lie thickly scattered^ beneath it* 

The Senator fh>m Mississippi, [Mri Djkvis,] 
who has honorably and ably filled the position 
of Secretary of War, can tell, fh>m the annak 
of his Department, how tfue ^at «iase of our 
population has been lii time of war. The whole 
iiourighiDg^cst^nd^d; ^ Whofe country — 
can attest how usefol Ihey have been in time 
of peace. The foreign population I Stretching 
outward and wesward from our #ea-port towns, 
bearing the will to toil and Uie eaergy to secure 
success, that popolatioa has marched steadily 
ou with the incessant and irresistible ^ead oi a 
great destiny. It has gotie into the silence of 
the primeval forests, and the axe of the wood- 
man has made music in the solitude ; and happy 
homes have smiled throughout ^tiie wildemessw 
It has plunged into the depths of the marshes^ 
and miilionsbf acres hflfve been reclaimed foom 
sterility and wcm to eultivatio». Everywhere 
it has assisted in creating village, towns^ aud 
cities, In its' luminous path.^ 

W herever America^ art liaa triumphe^ys or 
American civiliaation has been el^^iiy efl^aU> 
liahed, there you will find the It^tOiry k^ 0ur 
foreign popalati<m, Bot writt^ll4i4^^able or 
lying recbt^,biit stamped^^feodeMbfyi^ftiapei*^ 
in Sharacters 6f de^ a)id^ tt^tkni) ^poSi ^tm 
progress audjcivflisatioii 4i a mij^y <ii«iti0ii»l 
ekistenxse. ' thesi^ tn^i^etfl ^h6«ha^ li^soiBe 
citii!;ens-^these nieft #b^4i*iFe liecoi^l«iiu^^ 
much^-^h^ve only pate^ th^ #a3i for th^se who 
are to eome afber them. T^elif^eii^ftadfeW 
tives in other ktttds, iiearifig df lliea* ftuceeai^ 
are constantly p6ui?lng iti upon' oar shoves. 
It has bseti ohripoKey Mthei^tb^HiBiitia^Tety 
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way this i&iuX^ emigmjti^^ai^l U^fi Ci^se^ 
quences are befere usi itt our present prosperity 
and greatnessfc : Shall we prove l^^true to pwi 
past ? Shall we giye the lie to e^perieuce and 
to philosophy 7 In mm wordy ^t^aU we retro^ 
grade ?; I swio^ely hop^ thaf s»ch may n(^ be 
our d^cisioB^ ^ I trust ifaithluUy th^t we may 
continue to.advance ; 4§t w^ i^ay under^iid 
the. past to i>e our best Kuide for the fuiurp : 
and that we .may still encourage,. a^ constfiBi 
emigratiou fi?om the OW World ti^ the New. 
But in t^^ hqp we ^e m^t a»d r^8\sii>^ by 
the pffeseat Aam?ai4ralti(m< T^e Seca«etary pi 
the Interior^ iu his last annual mi^tj in sp^%k« 
ing of the homee^^ meiisureS) tatkesrocca^iof 
to say: 

" Should, however, the neiwf, policy of a §^ 
^ iuitous diatriblitioa of .the pufohq lipn^* b^ 
^ adopted, il: is evident, t^at while an undm 
^ stimulus wotdd ik$ gmn to emgrcUiaUf l^i 
^ bounty can mk longer be hdid out a^ a^ |a^ 

* ducement to f^ure military service." 
The Secretary of the Jnteyipr h^fe exprep^ 

his fears ^mt ^an undue stimulus , mjay hie giv^^ 
to foreign em^rsition. l!ifow tho^ the naiic^ 
has grown strong and great, this high Cuui^f 
tionary would i5oldlytum^Wfty frojqci |he d^sc^d- 
ants of JJ^one wto in jpur infancy contribyytejd 
from their blood and treasure to the est^blishT 
meol^ as4 ^maidulen^mf e of a free jQiO|vern^ent 
on this continent. The J^pul|Uc w^tl des«^€^ 
to be <salled " ungra^e(ul," in the mwt sense of 
thgat despised word, when it can, ;Vc trought tp 
ad^t such ft suggestion^ i 

The SeCretar^f calls t^e hc^estead propoiftiT 
tion >^ a new poliey" How is it pew ? piji jt 
notofben been considered? Has it npt^Jino^ 
its earnest and nl^le j^dvooates und^r th^s Qo?- 
ernment ? And have not otheir Gpvernmente 
frequently availed themselves of the advaii- 
ta^»i iresulting fmm free grants of land ,ta 
actual fl^tlers? The '* new policy," so recej;^Qf 
discovered by the honorable Secretary, J^ 
been an ancient institu^on in many Uiations^ 
the world* I will read an extract frofi %jde- 
cree of ^ il^^>|fc|[^ <^. ^>Q^mbi% %te4 Jm% 
1823: 

" The Senate and House of Representatives 

* of the 4ie|)»bl|c k^ C^Qi»bi«^ i^^tedi^ Con- 

* gi^ss, c<ms«lertng~- 
" li f liftt a popula^on^ numerous a^nd |M5»t 

^ piMilioniMter to Ihe teirritory of a StatCi i& j^ 
f basts of its prop^nty^nd tj^ue gmatnes^ J 
**2i flltttt the ifetftiUly of the. soil, the &^^ 

* bri^ oi^30 «U|j^fi^e, tUm e^tea^ive unappi;opi!^ 

< ated land*, Md t& f^^ inati|utipns ol thp 

* Republic, permit and i^uire A,nujnero}i4emr 

* %f^i» of insefnl^^nid labpr^gffpBapg^s,who, 
f by improvi|i|f . I^if of«;f fortun«% m^ angr 
^ imant r ik» t^v^iiei M^ the » natipn"r?h$>ye d^ 

* paro^i^f liia k|i^«fee^ ft^egaff {about four 

< h^teid#ftres.)itQimchJimi)|:,^' 
I find ^olbe^ ii^nd A mm remi^l^able ig^ 

stftnae, ei^{ii?»ii^in#}|^t|i^n country, a|id umlpir 
« despoil fi^ -1^1 j|n«>to irom a proolasui* 



tion of tlie King of Persia, made through his 
ambassador, and dated London, July 8j 1823 : 
*VMirza Mahomed Saul, Ambassador to Eng- 
^ land, in the name and by the authority of Ab- 
' bas Mirza, King of Persia, gratuitous grants of 

* land, good for the production of wheat, barley, 
^ riee, cotton, and fruits, free from taxes and 
^contributions of any kind, and with the free 

^enjoyment of their religion ; the King^s object 
^ being to improve Ms country/ J^ 

Thus it would seem that our Secretary of the 
Interior might have taken lessons in statesman- 
ship from the young Republic of Colombia, and 
that he would hardly have been equal to the 
duties of a Cabinet officer, even under a heathen 
King of Persia. I can only regret that the 
honorable Secretary, for the sake of his posi- 
tion, did not look more closely into the history 
of his own and other countries before venturing 
upon the assertion that this was a " new pol 
icy." 

Is it in consequence of Executive opposition 
that the authors of the Senate bill have been 
induced to give it such a form, that it would 
operate unequally as to foreigners, and thus re- 
tard, rather than encourage, emigration ? I 
hope that, in this regard, the provisions of the 
House bill may be adopted— that all those who 
ae now residents, and those who may hereafter 
become such, who are willing to abjure alle- 
giance to their former princes, and declare their 
intention to become citizens of the United 
States, rnay be permitted to enjoy all the rights 
under our proposed grant which are to be ex- 
tended to the native-born citizens of the United 
States. 

But, sir, I have another and third objection 
to the Senate bill, which, to me, is of more im- 
meldiate importance than any to v/hich 1 have 
yet alluded y and that is, that it applies only to 
lands subject to private entry. Under the pries- 
ent land laws, no lands are subject to private 
entry until after they shall have been surveyed, 
brought into market, advertised, and offered for 
sale at public auction. Then the capitalist is 
allowed to come in and parchase whatever por- 
tions may suit his convenience. The experi- 
ence of the West goes to show that settlements 
are in advance of the surveys of the public 
lands. 

The first settlements in a new State or Ter- 
ritory have usually been made some years before 
the land has been offered for sale iat public auc- 
tion 5 and when such sale takes place, the 
settlers are either obliged to suffer their homes 
to be put up at auction, and sold by the Gov- 
ernmentj or to pre-empt, enter, and pay for the 
same at the Government price, before the day 
of such sale. The hardship and oppression of 
this stern rule were vividly portrayed by the 
Senator from Mississippi, |Mr. Brown,] when 
he was a member of the House of Representa- 
tives. He then said : 

" Look, sir, at this scene ; gaze on that sun- 
' burnt patriot, for he is worthy of your admira- 
^ tion. Now go with me one step further, and 
^ behold the destruction of all these fairy vis- 

* ions ; blighting seasons, low prices, disease, a 



bad trade, or some unforeseen disaster has 
overtaken him. His year of honest industry 
is gone — the time has come when Government 
demands her pay for this , poor man's home. 
He is without money. Government, with a 
hard heart and inexorable will, turns coldly 
away, and the next week or the next month 
she sells her land, and this man*s labor, his 
humble house and little fields, are gone. The 
speculator comes, and' with an iron will turns 
him and his family out of doors; and all this 
is the act of his own Government — -of a Gov- 
ernment which has untold millions of acres of 
land. Now, Mr. Speaker, let me ask you, can 
this man love a Government that treats him 
thus? Never, sir, never. To do so, he should 
be more than a man, and scarcely less than 
God. Treatment like this would have put out 
the fire of patriotism in Washington's breast, 
and almost justified the treachery of Ar- 
nold." — Speeches and Writings of Hon. A* G» 
* Brown, p. 19G. 

As the Senate bill now stands, the hardy and 
energetic pioneers, be they native or foreign 
born, are entirely cut off from all advantages ; 
because these men, going in advance of your 
surveys, are obliged under all such discouraging 
circumstances to pay for their little homes afc 
OQce, or have them sold by the Government ; 
while the weak, indolent, and shiftless^ who fol- 
low in the train of these fearless adventurers, 
are rewarded with a free home. 

In my own State, where there are millions of 
acres of unoccupied public lands, subject to 
pre-emption, there are no lands of any value 
which are subject to private entry. The Sen- 
ate bill, therefore, would be entirely inoperative 
there*, and when the public sales should take 
place, all the most valuable lands would be 
bought up by greedy speculators ; anc^ the real 
objects contemplated by the friends of this 
measure would be defeated under the Senate 
bill. 

I am free to say, that if this provision is to 
be retained, the whole bill, so far as any practi- 
cable benefits expected to arise from it are con- 
cerned, might as well be rejected at once-. 
Nothing valuable will be left, save and except 
the mere recognition of the principle itself. 
We would establish a glittering show, contain- 
ing nothing of real merit. 

Mr. President, the friends of the homestead 
measure want a practical bill ; they want an 
operative bill j they want, in plain words, an 
honest bill, which will accomplish, in fact, the 
things which it assumes to maintain in theory. 
I have, Mr. President, one last objection to 
the Senate bill. It contains a clause limiting 
the application of the bill to alternate sec- 
tions of the public lands. I regard this provis- 
ion as particularly objectionable, because it 
seems to me to be dictated by a desire on the 
part of the Government to make the energy 
and enterprise of the people a subject of specu- 
lation. This objection also applies to the 
amendment of the Senator from Indiana. Be- 
sides this, it would place the settlers who may 
select their new homes under the provisions of 
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iSm m^f^i %^k^^ feom efKih ^ih^Vf f^nif 

Qf mw eejc/tlm^Ui i^jk ik$ ifmf^ I 4o $e^ 
Afkpove of &v^nj8tem «l Cbfefi^pi0fet apcj<ja- 

like thp ^^m af ^&i fesliiQflii^lWt bBli of iSO 
limiting «yei .f^stri^tiiif ^,|>p|^Mian irf" 4i» 

may be.abM to if0rg0 11^. 3>ef«iw^ fifO«i fehe 
sftle of lan^ff ^ri^»Hidt y»l^ of vhio)i<)ia6^ 
been gf^lj ^Hn^d, by 99A||0» sf Uj« Wlfle- 
tmi^t^ atouad th^aiia. 

l^bdQ we refieci U^jftt tbe ii^t^ neUlers Qf a 
country are Uios^^ho are obliged to buHd tbe 
8chool:b€m^ed acid ehusehefi ; to cut out and es- 
tablish i-oadfl, a^dlconatPftet bridgea^~i» abort, 
to start and create ei?erytbmg that is essential 
aud necefis^y to the liapjpineea of a civilized 
peogle— we caii readily uoder^and bow much 
vapre ardaoua tbese jlabots become in conse- 
quence of the j:eipaotie^e$8 of neighbors. Mupi- 
cipal and social exigencies de^aand that settle- 
ments eho\ild be eoddeosed as faueh as possi- 
ble. 

If the public lands are ta be thrown open at 
^U, let the whole mass of them be Uirown open 
to the operations of the homestead measure, as 
the House bill provides. 

Mr. President,) the bill which has passed the 
House, and which has. been reported here in 
the Senate, cornea to us free from all these ob- 
jections. It seeks to carry oat the true objects 
and purposes of tjiis iirifie policy. It peaces 
before the people this mt^urcy full and broad 
in its application, making no UQJust distinc- 
tions as to persons; no unwise and illiberal 
limitations as to the kind of lands to be aiSect- 
ed by its provisions. I would much prefer its 
adoption ; but if we ca<i.not ai^omplish this re- 
sult in tjact, if the Sen^ is determined to re- 
ject the House bill, I shall emkavor to ap- 
proach the same m^ through amendments 
which I shall propose. If they should be re- 
jected, eiAer in part or in ^e whole, I may 
feel inclined to support the Senate bill as it is ; 
and, though far fwm being content with its 
provisions, may be dispos^ to vote for the 
simple recognition of a priuci^^e* 

Mr. PresSent, the Senator from Tennessee 
[Mr^ JoH^ao^] has spoken of this questiom as 
being above and beyond all party issues. I 
agree with him in this* I believe fiae measure 
to be higher, far higher^ than party or partisan 
claims ! It appeals directly to the great heart 
of the natiou. It is the measure of the work- 
ing, su^ering olass' of our people ; those who 
are struggling on from day to day, from week 
to iF^!eek, and &om year to yeari vindicating 
the dignity of labor again^ the opplresaions and 
aggressions of capital. It lirill be welcomed by 
those.who are ever-patient, ever^ei^uring, ever- 
vigorous, and ever-hopefuL Why, then, should 
any gentleman attempt to nwrraw it down to 
some imaginary rule of party platforms ? Why 
should any vile spirit of sectioualisDa enter into 
it, to mar its beauty^ <»? destroy its usefulness? 
Cannot the wisdom, the humanity, and lofty 
statesmanship of fdl parties be combiued ia sup- 



fyji^ o^# jeu«iri ;PrW»#e^^i|^ibis^^ ^^f^ 

,ta Sfa4:lb§4ll$^i^i^f#l$ »0Opl^ 5s^^ iMer- 

4>f fi^llf «^i^iitteH?^rfiftg,p0j^au«,. T^io jnudb 
ofthe time#ftyie,li[aj*)P*l ^^Wal»fe ^a%i^r 
the l^,#W jf^r%;bemiej||iin4ed m $^^Aag 
mimic battles os^aTaglWh alwjIiWse^^ 
tfijo liiU^ jiiM.,))^ ^w^<if ^ ift 4«yfeuoe i$f ac- 
i«»ow}i^^ m^W fiMm m fai** I s^^^^ia 
h^mcsstead bill, beoaus^ I hione8% m^ ^if^ 
believe it jto |^e^st,ff^ wim $,vA eali?uli|i|d 
t9 prg«u4e tJbe bfH>piwi»i and jprpspei^ nef 
the gtmt m^m fif PUf pe|)pl^ ,Ti|e sytii^ #f 
the true igteiec^s qf tjpNe people should rt^j(^iir 
only ob|ect*.: libel it to be luy duty, jw a. ^- 
ator and .le^tsfei^r,4^,woi?k j^ tfes .oa«i|9ipf 5a 
great nati^n^ ne|:j^ssi*jj and Ifi^U be.^t 
happy to see all parties united in the enterprJie. 

But if tha gent^]|ieii ou the otbaii ^idfo^ithe 
Chambp s|^l efcou^ij^t!!^: regard tito ?89%«me 
as sectional, and uudeuiocEatic) if they fiiii|l 
determine that they cauopt ree9acile it-witih 
their partjr f|iith ; if they, or any ooosidefpible 
number of them, skall oppose it upou sec^eii^l 
or party grounds-^then they^ and they alou^, 
will have made the issue; and then J appm- 
hend that those, with yyhom I have tkp honor to 
act politically jvill be ready to meet it. 

Th^n.iiw^lgo upon tbe record—it w^ be 
spread before the country^-^liat the Defno(»r%t¥i 
party resisjbed and defeated ^e liberal pc^ey ^f 
a hon^9tea4, bill 1 While it wiil alsp^ j ^ua|, 1^ 
fixed upon the record of Congress, that the %- 
publican party ^9S ni^ither attained nor a^taid 
of the measure jof gr^itiug Ht^ee homes to ^ 
actual settlers upon the public lands. I r€^pei«t, 
I do uot desire to see this made a Darty c^uas- 
tiott; and it rests ^nl^r^ly with |^moerat|c 
Senatprs to produce this r^ult^ or not to pro- 
duce it. 

May we not hope tl^at this policy uoajr be per- 
fected and adopted, in a spirit of barmoi|y $^ 
goodwill? May we not chprigh the fpi^ fi*- 
pectatio%|tha.t no disturbing lEfeotioQal ideas 
shall be^ flowed ta coirrupt the infancy of so 
pure a m^asore ? It should be cradled in the 
lap of peace ; it should receive its nurture fypfd 
supt^ti^ornvthe kindly; |^uga of all seetions 
of the Qouutry„,because it, is lor the commoii 
benefit qf tl^ whoje country. 

Standing upou his owa soil, thfi, settler risf s 
to tjie full dignity qf manhood. H<b is iade- 
pendent from the hour in which he beccfmes 
the owner of a free farj^ — independent of 
everything, except his country an^ his Q^od. 
Open up your domain to him, give hina a honie 
out of fi^e vast abundanpe ,4r your lands, and 
you ifill ;h^y« ^ound tiie sur^ method hs the 
perpetji^tipn of yojogr iftoyerument. You will 
have sahctified his patric^pa. He can never 
prove untrue to the poostitution and ki the 
laws, while he, his wife, and his chiWren, are 
enjoying the blessings of a firee home, under 
the protection of ^t Ck>ustitution and those 
laws. 
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The Senate having under consideration the 
resolutions of Mr. Brown, affirming the power 
and duty of Congress to legislate for the protec- 
tion of slavery in the Territories — 

Mr. DOOLITTLE said : 

Mr. President : John Qaincy Adams, during 
the last year of his life, in conversation, said 
to a friend " that the best thing ever uttered 
by Andrew Jackson was that for which, at the 
time, he was so much abused ; namely, that in 
swearing to support the Constitution, he swore 
to support it as he understood it, and not as 
other men understood it." I shall make no 
apology to-day for the Supreme Court of Wis- 
consin for construing the Constitution of the 
United States, upon their official oaths, accord- 
ing to their own convictions. It needs none. 
Besides, sir, no Senator has a right to demand 
one ; and least of all, a Senator from Georgia. 
The Supreme Court of that State, as late as 
1854, not six months before the decision of the 
Supreme Court of Wisconsin, of which her Sen- 
ator [Mr. Toombs] complains, upon a long and 
able review of all its judicial, controversies with 
the Supreme Court of the United States, summed 
up the whole, declaring their conclusion to be — 

"That the Supreme Court of Georgia is co- 
' equal and co-ordinate with the Supreme Couit 

* of the United States, and pot inferior and sub- 

* ordinate to that court ; that as to the reserved 

* powers, the State court is supreme ; that as 

* to the delegated powers, the United States 

* court is supreme ; that as to powers both dele- 

* gated and reserved — concurrent powers — both 
' courts, in the language of Hamilton, are ' equal- 

* ly supreme ; ' and that, as a consequence, the 

* Supreme Court of the United States has no ju- 

* risdiction over the Supreme Court of Georgia ; 

* and cannotj therefore, give it an ordefj or make 



' for it a preeedent^—FadeJfordj Fap, ^ Co., vs. 
Mayor and Aldermen of City q/ Savannah; 14 
Georgia Reports^ p^y^ 506. 

Wisconsin has never yet gone to that length. 
She has never yet denied the appellate jurisdic- 
tion of the Supreme Court of the United States, 
in cases acknowledged to arise under the Con- 
stitution of the United States. She has only as- 
serted her right to judge for herself as to what 
cases are not under the Constitution of the Uni- 
ted States, and laws passed in pursuance thereof, 
and as to what powers are not delegated, and 
therefore reserved to the States ; and that, upon 
that question, her Supreme Court is coequal and 
co-ordinate with the Supreme Court of the Uni- 
ted States, and not inferior and subordinate to 
that court. 

Sir, if the court of Wisconsin has erred in as- 
suming this power to judge for itself, independ- 
ent of the* Supreme Court of the United States, 
who taught it that grave error? The resolutions 
of 1798 — every Democratic phitform, for the last 
twenty years, reaffirming them, as fundamental 
in the Democratic creed ; the Supreme Court of 
Pennsylvania, by its unanimous opinion in 1*798 ; 
and the Supreme Court of Appeals of the State 
of Virginia, as late as 1814, after a long hearing 
and full consideration, by a unanfhaous opinion, 
declaring that the Supreme Court of the United 
States was not superior and appellate to the Su- 
preme Court of Virginia, have taught to Wiscon- 
son the same lesson. And what should close 
the mouth of any Senator from Georgia is, that 
the whole judicial history of that State, from the 
beginming of the Government down to 1854, has, 
upon this subject, taught no other lesson. 

The resolutions of 1798, drafted, as it is be- 
lieved, by Jefferson himself, declare : 

" That the several States composing the Uni- 



^ ted States of America are not united on the 

* principle of unlimited submission to the Gen- 

* eral Government; but that, by, a compact, 

* under the style and, title of a Constitution fbr 
' the United States, and of amendments thereto, 

* they constituted a General Government for spe- 

* cial purposes, and delegated to that Government 

* certain definite powers, reserving, each State to 

* itself, the residuary mass, the right to their own 

* self-government; and that, whensoever tlfeGeur 

* eral Government assumes undelegated powers, 
' its acts are unauthoritative, void, and of no 

* force ; and that to this compact each State ac- 

* ceded as a State, and is an integral party, its 

* co-States forming, as to itself, the other party ; 

* that the Government created by tbis compact 

* was.not made the exclusive or final judge i^f ^e 

* extent of the powers delegated to itself, since 

* that would have made its discretion, and not 

* the Constitution, the measure of its powers ; 

* but that, as in all other cases of compact among 

* Powers having no common judge, each party 

* has an equal right to judge for itself, as well of 

* infractions as of the mo^e and manner of re- 
' dress." 

And the Democratic platform made at Cincin- 
nati, in its eighth resolution, declares : 

" That the Democratic party will faithfully 

* abide by and uphold the principles laid down 
' in the Kentucky and Virginia resolutions of 

* 1Y98, and in the report of Mr. Madison to the 

* Virginia Legislature in 1*799;, that it adopts 

* those principles as constituting one of the main 
' foundations of its political creed, and is resolved 

* to carry them out in their obvious meaning and 

* import." 

Again, sir : I hold in my hand a volume which 
contains a decision of the Supreme Court of 
Pennsylvania, in 1798, in which this question 
was discussed and decided. The chief justice, 
delivering the unanimous opinion of the court, 
used the following language : 

" The divisions of power between the National, 
' Federal, and State Governments, (all derived 

* from the same source, the authority of the people,) 

* must 08 collected from the Constitution of the 

* United Slates. Before it was adopted, the sev- 

* eral States had absolute and unlimited sover- 

* eignty within their respective boundaries ; all 

* the powers, legislative, executive, and judicial, 

* excepting those granted to Congress under the 
' old Constitution. They now enjoy them all, 

* excepting such as are granted to the Government 

* of the United States by the present instrument 

* and the adopted amendments, which are for 

* particular purposes only. The Government of 

* the United Sintes forms a part of the Govern- 
< ment of each State ; its jurisdiction extends to 

* the providing for the common defence against 

* exterior injuries and violence, the regulation^ of 

* commerce and other matters especially enumer- 

* ated in the Constitution ; all other powers ,re- 

* main in the individual States, comprehending 
' the interior and other concerofi ; these combined 

* form one complete Government. Should there 
' be any defect in this form of government, or any 
' collision occur, it cannot be remedied by the 

* sole act of the Congress, or of a State ; the 



' people must be resorted to, for enlargement or 
' modification. If a State should differ with the 

* .United States about the construction of them, 
'- there is no common umpire but the people, who 
^ should adjust the affair by making amendments 
' in the constitutional way, or suffer from the 
"^defect. In such a case the Constitution of the 
' United States is Federal ; it is a league or treaty 
' made by the individual States as one party, and 
' all the States as another party. When two 
' nations differ about the meaning of any clause, 
' sentence, or word, in a treaty, neither has an 
' exclusive right to decide it ; they endeavor to 
' adjust the matter by negotiation ; but if it can- 
' not be thus accomplished, each has a right to 
' retain its own interpretation, until a referei^ie 
' ha had to the medi4J-t>n of other nation^ a^d 

* arbitration, or the fate of war. There is no 
' provision in the Constitution that in such a case 
' the judges of the Supreme Court of the United 
' States shall control and be conclusive ; neither 
' can the Congress by a law confer that power." — 
' Respublica vs. Cobbett, 3 Dallas's Reports^ pa^e 

* 475. 

■ I read, aUo, from the fourth volume of Mun- 
ford's Reports "of cases argued and determined 
in the Supreme Court of Appeals of Virginia," 
from a case decided in 1814 — the case of Hunter 
vs. Martin, devisee of Fairfax : 

" Soon after the case of Hunter vs Fairfax's 
^ devisee (reported in 1 Munf., 218-238( was de- 
' cided, the appellee, Martin, obtained a WTit of 
'error from the Supreme Court of the United 
' States, requiring the Court of Appeals of Vir- 
' ginia to certify the record for re-examination 
' by that court." 

The clerk of the court obeyed the writ, and 
certified the record ; the Supreme Court of the 
United States reversed the decision, and sent 
back the record with a mandate to the Court of 
Appeals of Virgir ia, requiring them to conform 
to its decision. After being fully argued, the 
court entered the following unanimous opinion : 

'' The court is unanimously of opinion that 
' the appellate power of the Supreme Court of 
' the United States does not extend to this court 
' under a sound construction of the Constitution 
' of the United States ; that so much of the twen- 
' ty-fifth section of the act of Congress to estab- 
' lish the judicial courts of the United States as 
* extends the appellate jurisdiction of the Su- 
' preme Court to this court is not in pursuance 
' of the Constitution of the United States; that 
' the writ of error in this case was improvidently 
' allowed under the authority of that act ; that 
' the proceedings thereon in the Supreme Court 
' were coram nonjudice in relation to this court; 
' and that obedience to its mandate be declined 
' by this court." 

And now, sir, I come to the State of Georgia — 
that great State which, if not now, is soon to be, 
the Empire State of the South. One glance at its 
history, as given by a judge of its own Supreme 
Court, shows that, from 1792 to 1854, she main- 
tained and enforced the same doctrine. In the 
case of Chisholm against Georgia, in 1792, which 
was the first controversy between that State and 
the Supreme Court of the United States, she de- 



nied its jurisdiction ] refused to obey its man* 
date to appear and answer; and wholly disre- 
garded its judgment in the case. 

The cases of Worcester and Butler, missiona- 
ries among the Cherokees, arose in 1832. They 
are fully reported in the 6th of Peters's Reports. 
The facts in thes« cases are stated by Judge Ben- 
ning, in his opinion, in the I4th of Georgia Re- 
ports, to which I have already referred : 

''They were indicted, convicted, and put in 
^ the penitentiary, for violating the laws of Geor- 
^ gia, which forbade white persons to reside 

* within the Cherokee nation of Indians without 

* the permission of the Governor, and without 
^ having taken an oath to support and defend 
' the Constitution and laws of Georgia, and up- 
^ rightly demean themselves ns citizens thereof, 
' The cas« occurred in the Superior Court of 

* Gwinnett county. A writ of error was issued 
^ from the Supreme Court of the United States, 
' on the application of the defendants, to the 
' judges of the Superior Court for the county of 

* Gwinnett. The clerk of that court returned a 

* transcript of the cases to the Supreme Court of 

* the United States. But the judge of the 
'court had nothing to do with this act of the 
' oierk. He did not recognise the right of the 
' Supreme Court to issue the writ. 

" The Supreme Court of the United States, by 
' Marshall, C. J., said that it was ' too clear for 
^ controversy, that the act of Congress, by which 

* this court is constituted, has given it the power, 
^ and of course imposed on it the duty, of exer- 
' cising jurisdiction in the case.* 

"Accordingly, that court took jurisdiction, and 
' 'adjudged that the judgment rendered in the 
'premises by the said Superior Court of Georgia,' 
^ whereby the said Samuel A. Worcester is sen- 
' fenced to hard labor in the penitentiary of 
'Georgia, ought to be reversed and annulled; 
' 'and further' adjudged that said judgment 'be, 
' and hereby is, reversed and annulled;' 'and 
' that a special mandate do go from this court to 
' the said Superior Court, to carry this judgment 
' into execution.' The judgment was the same 
' in the Butler case. 

'^ Now, what did Georgia do on receipt of this 
' special mandate? Through every department of 
' her Government^ she treated the mandate . and the 
' writ of error with contempt the most profound. 
' She did not even protest against jurisdiction, 
' as she had done in the case of Chisholm's ex- 
' ecutors ; but she kept Worcester and Butler in 
' the penitentiary, and she executed, in the Creek 
' nation, the laws, for violating which they had 
' been put in the penitentiary." 

But Judge Benning, in the same opinion, says 
that it was not only in these cases that Georgia 
occupied this position ; she did it in two other 
cases, and those cases of life and death — the case 
of Tassels, and the case of Graves — one in 1830, 
the other in 1834. The Supreme Court of the 
United States " issued writs of error in each of 
these cases, on the application of the defendants^ 
to the State of Georgia ; but, as the cases are not 
reported, it is to be presumed that these writs 
never got back to the Supreme Court ; or that, 
if they ever did, it was too late. It is certain 



that Georgia hung the applicants for the writ." 
Ay, sir, hung them, with the writs of ierror of 
that court pending over the judgments. And in 
the Tassels case, the Legislature passed a resolu- 
tion, " that the State of Georgia will never so 
far compromit her sovereignty, as an independ- 
ent State, ^s to become a party to the case sought 
to be made before the Supreme Court of the 
United States, by the writ in question ; " and fur- 
ther, that the Governor and every other officer 
be " enjoined to disregard any and every man- 
date and process that has been, or sh*all be, 
served on him or them, purporting to proceed 
from the chief justice or any associate justice 
of the Supreme Court of the United States.'* 
And in 1854 the Supreme Court of Georgia, upon 
a full review of her history upon this subject 
announced, as its settled conclusion, that "^A« 
Supreme Court of the United States has no juris- 
diction oter the Supreme Court of Georgia^ and can- 
no t, therefore J give it an order, or make for it a pre- 
cedent.''^ 

Mr. President, I do not question, I have no 
right to question, the good faith or the integrity 
of the action of the sovereignty of Georgia. I 
do not indulge, either as a matter of taste or of 
inclination, in language impugning the motives 
of men in high office, acting upon the solemnity 
of their oaths. The motto of Old England, 
has too much truth and significance for me to 
do so, either in public or private life. Be- 
sides, sir, having been reared in the republi- 
can school of Jefferson and of Jackson, main- 
taining, as I now do, every principle I have 
been taught in that school, and which are' 
identical with those of the Republican par^ 
of to-day, I. see many things in the opinion of 
the Supreme Court of Georgia to command my 
respect. 

I say therefore, Mr. President, that the Rep- 
resentatives of those original States who have 
taught Wisconsin, one of the " youngest of the 
sisters," to think for herself, and be true to her 
convictions, should be among the last to censure 
or condemn her. 

But I come now at once to the consideration 
of the precise issue between the Senator from 
Georgia and myself,, as it stands upon the record 
made up between us. When I moved the post- 
ponement of the further consideration, of this 
subject, that issue was in these words — I read 
from the first report, as it appeared in the Con- 
gressional Globe. Mr. Toombs, while replying 
to Mr. Hale, used this language: 

"The Supreme Court of Wisconsin, in defiance 
' of the Constitution, seized the case under a ha- 
' beas corpus^ and declared the fugitive slave law 
' unconstitutional^ and discharged, the culprit. 
' I say there is no analogy to that in any of the 
' cases. 

"Mr. DooLiTTLE. The assumption of the hon- 
' orable Senator from Georgia, in one single word, 
' depends entirely on the question whether the 
' law of Congress be or be not constitutional. 
"Mr. Toombs. Certainly. 
"Mr. DooLiTTLE. If the law is unconstitution- 
' al, the whole proceeding in your District Court 
' of Wisconsin is a ©ullity. 
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MMr. Toombs. Yes. 

" Mr. DooLiTTLE. And Wisconsin is right. If 
' your law is constitutionfil, th«n the proceeding 
'of the court of Wisconsin was wrong. 

" Mr. Toombs. I have nothing to say of that 
' now." 

I so understood it at the time, and it was, I 
believe, so understood generally on this side of 
the Chamber. The next morning, however, the 
Senator from Georgia corrected the record, and 
the issue was restated in these words. The Sen- 
ator th-en said : 

"Whether or not the law was constitutional, 
' the proceedings of the State court of Wisconsin 

* I hold to be wrong. That did not depend on 
'the question of whether the fugitive slave law 
' was constitutional or not ; but, in any event, 
*.the District Court of the United States for Wis- 
' consiu having had jurisdiction, there was no 

* power to seize the person from prison under a 

* habeas corpus, and reverse the proceedings of a 
' court having competent jurisdiction ; and so 

* much of the report as makes me admit that, 
' in any event, whether the fugitive slave law is 
'constitutional or not, the proceedings of the 
' court of Wisconsin were right, is erroneous. 

" Mr. DooLiTTLB. I shall not go into the dis- 

* cussion of this question now, as I purpose to 
' discuss that point on the future occasion to 
' which I have moved that this matter be post- 
' poned. I simply desire to say, however, that, 
' if the Senator from Georgia admits that the 
' law of Congress is unconstitutional, the District 
' Court has no jurisdiction under it; and the 

* proposition which the gentleman submits, and 
' the distinction which he makes, that a law can 
' be unconstitutional and a nullity itself, and yet 
' the court have jurisdiction under an unconsti- 
' tutional law, is, in my judgment, preposterous. 

" Mr. TooMBS. I merely wished to state my 
' position, not to argue it. I am prepared to 
' meet the argument at any proper time.*' 

Mr. President, the issue is now clearly made 
up on both sides, and fairly understood. It is 
a question of constitutional law, addressed to 
the judgment, to the calm reason; and in dis- 
cussing which, passion and declamation are of no 
avail. It is a question altogether of more con- 
sequence than the slavery question itself; and, 
therefore, we can enter upofi its discussion en- 
tirely free from all the excitements which sur- 
round that. The question between the Senator 
and myself is this : in the first place, whether 
any jurisdiction or authority can be conferred 
upon a District Court of the United States by an 
unconstitutional law. I thank the gentleman for 
thus restating the issue ; for, in my judgment, he 
concedes away the very ground upon which the 
Supreme Court of the tJnited States placed their 
decision in 21 Howard. Upon the assumption 
taken by that court, that the fugitive slave law 
is constitutional, the conclusion follows inevi- 
tably, that a person arrested under it, in pursu- 
ance of its provisions, would be imprisoned un- 
der the authority of the United States ; and a 
State conrt, on habeas corpus, must of necessity 
remand the prisoner into custody, because he is 
in legal imprisonment ; but upon the other as- 



sumption, that the law is not constitutional, if a 
person is arrested under it and imprisoned, it 
would be without any authority from the United 
States, and therefore a State court, upon habeas 
corpus, must of necessity discharge the prisoner ; 
for he is not held by any legal power whatever. I 
ask, sir, what is the issue upon the hearing of a 
habeas corpus? The jurisdiction of a court in 
such case is not appellate. It is not for review ; 
it is neither to affirm nor reverse the judgment 
or the proceedings of any other court or tribu- 
nal. It is a suit to inquire into the cause of the 
imprisonment of a person restrained of his lib- 
erty ; and, if found to be illegal, to discharge. 
The very essence of the issue is to inquire 
whether that imprisonment be legal or illegal, 
with or without law. That is the question, and 
the whole question in the case. 

Let us, for once, take the negro question en- 
tirely out of this case, and forget that slaves or sla- 
very ever existed. A habeas corpus case is a col- 
lateral suit to recover ont's liberty from illegal 
restraint ; in the determination of which the pro- 
ceedings and judgments of all other courts and 
tribunals may be inquired into, just to the same 
extent as in actions for false imprisonment, or in 
actions brought to recover upon a judgment. The 
Senator from Georgia says that, conceding the 
fugitive slave law to be unconstitutional, still the 
District Court of the United States has competent 
jurisdiction to imprison a man under it. What a 
solecism ! All the world knows that the District 
Courts of th« United States are courts of special 
and limited jitnadietion. They have just such 
power as the law gives them, and no more. Their 
whole jurisdiction is statutory, and depends upon 
the acts of Congress ; and they, in their turn, de- 
pending upon, and subject to, the Constitution. 
When you speak of an act of Congress, which is 
itself unconstitutional, having any validity to 
confer any jurisdiction, it is preposterous, a sole- 
cism, an absurdity. Sir, an unconstitutional law 
is no law ; it is a mere nullity. The Constitution 
goes along with every enactment, erasing every 
word, annulling every provision in that enact- 
ment which is repugnant to itself. Every law 
passed by Congress is passed as if with a provi- 
so attached to it, that anything herein repug- 
nant to the Constitution is null and void. 
In cant phrase, it has force "subject only to 
the Constitution of the United States." If 
repugnant to that, it has no effect ; it gives no 
authority. The Constitution is the source of all 
authority. Without it, no law of Congress 
could live, or move, or have any being. It 
breathes into every enactment the breath of 
life. No law has life without it ; no power can 
be given, or jurisdiction conferred, without it. 
What, sir! hold that an enactment of Congress 
can confer an authority upon anybody which the 
Constitution itself, the source of all authority, 
forbids ? 

Yet such is the doctrine of the Senator from 
Georgia, that a citizen may be held in prison un- 
der the authority of a law af Congress, when the 
Constitution itself forbids that there should be 
any such law. Go tell the people of Georgia that 
her Senator contends that Congress can give to 



the United States District Courts competent ju- 
risdivtion over suits between the citizens of 
Georgia, and over a subject-matter which the 
Constitution of the United States itself forbids : 
it might be actions for assault and battery by 
slaves against their masters. That is a higher- 
law doctrine for you, with a vengeance ! The 
United States courts, then, are above the Consti- 
tution, and not under it. Let us test this doc- 
trine by a practical case. Suppose the Congress 
of the United States, under the general-welfare 
doctrine, should enact a law conferring general 
original jurisdiction upon the Supreme Court of 
the United States, of all suits at law or in equity, 
and between citizens of the same State ; and that 
in Georgia, or in Wisconsin, one citizen should 
commence a suit in the Supreme Court of the 
United States against another for an action of 
slander, and the case should be brought on to 
trial, and a judgment should be recovered, and 
an execution issued upon the judgment, and a 
citizen arrested and put in prison — what would 
be the duty of the State courts? If application 
were made for a habeas corpus^ the petitioner 
would set out in substance that he was restrained 
of his liberty without any legal authority. The 
marshal would answer, by his return, that he 
pretends to hold him by an execution upon a 
judgment of the Supreiue Court of the United 
States ; and the reply, the unanswerable reply, 
would be, on the part of the petitioner, the Con- 
stitution forbids any such judgment, because it 
forbids Congress to give, or the Koxitt to take, 
any such jurisdiction. The duty of the State 
court in such a case would be clear. It being 
sworn to support the Constitution of the United 
States, it would be its duty to declare that such 
an imprisonment, under such a judgment, under 
such a law, is in violation of the Constitution of 
the United States, and absolutely void ; that so 
far from acting in pursuance of the Constitu- 
tion, and within the authority of the United 
States, the Federal court rendering such a judg- 
ment is trampling on the provisions of the Con- 
stitution, and usurping a jurisdiction forbidden 
by it. The State court would therefore discharge 
the prisoner from confinement. 

Sir, instead of a habeas corpus case, suppose 
you take the case of an action for false imprison- 
ment; suppose that this person, who was im- 
prisoned under such a judgment, should bring 
an action in a State court, against the indi- 
vidual who holds him, for damages in conse- 
quence of false imprisonment, and the defend- 
ant should plead his pretended judgment and 
execution, and the plaintiff should at once reply 
that the Constitution of the United States forbids 
that Congress should confer any such jurisdic- 
tion upon the Federal court, what would be the 
duty of the judges of the State court ? Of neces- 
sity, there would be a responsibility from which 
their oaths of office would not allow them to 
withdraw themselves ; they could not avoid the 
jurisdiction if they would ; and I, for one, would 
not, if I could. 'I'Uey must take the jurisdic- 
tion belonging to the State court, and declare 
that such an imprisonment, under such a judg- 
ment, based upon a law conceded to be in viola- 



tion of the Constitution of the United States,' Is 
illegal and unconstitutional ; that the whole pre- 
tended judicial proceedings are absolutely null 
and void; gave no jurisdiction whatever to the 
court, and, therefore, no authority for the im- 
prisonment of the defendant. 

The Senator from Georgia says that, " whether 
the fugitive slave law was constitutional or not," 
the District Court had "competent jurisdiction." 
That is begging the question. The court can- 
not take competent jurisdiction of a subject- 
matter which the Constitution forbids ; it is im- 
possible; for if it have not jurisdiction of the 
bubject-matter, the action of the. court is of no 
more validity than the. action of a private citi- 
zen ; it is not judicial action ; it is extra-judi- 
cial — the action of an individual without any 
authority ; for a statute against the Constitution 
confers no more than if Congress had never gone 
through the forms of enacting it. It is reasoning 
in a circle, begging the whole question. It is 
precisely like saying that the earth stands on the 
back of an elephant, and that on a turtle, and 
that on nothing. at all, 

Mr. President, a case arose in the State of New 
York, when Mr. Marcy was a justice of the Supreme 
Court of that State, in a suit brougjht upan a judg- 
mentwhich purported to have been rendered in the 
State of Massachusetts. On the face of the record, 
it appeared that the court had jurisdiction of the 
person as well as of the subject-matter. The 
defendant pleaded that the court, in fact, never 
had any jurisdiction over him, for he was not 
served with process, and did not appear. It was 
objected that the record imports absolute verity, 
and cannot be contradicted. What did Mr. 
Marcy say to such an argument ? 

"Jt appears to me, that this proposition as- 
sumes the very fact to be established, which is 
the only question in issue. For what purpose 
does the defendant question the jurisdiction of 
the court ? Solely to show that its proceedings 
and judgments are void, and therefore the sup- 
posed record is not in truth a record. If the 
defendant had not proper notice of, and did 
not appear to, the original action, all the State 
courts, with one exception, agree in opinion 
that the paper introduced, as to him, is no 
record; but if he cannot show, even against the 
pretended record, that fact, on the alleged 
ground of the uncontrollable verity of the 
record ; he is deprived of his defence by a pro- 
cess of reasoning that is to my mind little less 
than sophistry. The plaintiffs in effect declare 
to the defendant; the paper declared on is a 
record, because it says you appeared, and you 
appeared because the paper is a record. This 
is reasoning in a circle. The appearance makes 
the record uncontrollable verity, and the record 
makes the appearance an unimpeachable fact. 
The fact which the defendant puts in issue 
(and the whole current of State authority shows 
it to be a proper issue) is the validity of the 
record; and yet it is contended that he is estop- 
ped, by the unimpeachable credit of that very 
record, from disproving any one allegation con- 
tained in it. Unless a court] has jurisdiction^ it 
can never make a record which imports tmcontrol' 
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* table verity to the party over whom it has usurped 
^jurisdiction, and he ought not therefore to be 

* estopped by any allegation in that record from 
< proTing any fact that goes to establish the 

* truth of a plea, alleging want of jurisdiction."— 
Starbuch vs. Murray, 5 Wen., 158. 

Sir, upon the ground taken by the Senator, 
although the law itself be unconstitutional, and 
can give no jurisdiction to the court over the 
subject-matter, still its pretended record is an 
unimpeachable verity. It is a record, because it 
has jurisdiction, and it has jurisdiction because 
it is a record ; and^that, too, when the Constitu«- 
tion says it shall neither have jurisdiction nor 
make a record. Upon this doctrine, no State 
court can inquire into the question of jurisdic- 
tion, or go behind the warrant, and the man 
must lie and rot in prison before any inquiry can 
be made into the legality of his confinement. It 
may not be out of place to illustrate this gra-e 
question between the Supreme Courts of the 
States and of the United States by referring to 
what is said to have occurred once in the State 
of New York, in a justice's court: by statute, 
that court had jurisdiction to render judgments 
in civil actions for damages to the amount of 
$100, but no jurisdiction in an action for assault 
and battery. In the immediate neighborhood 
of an honest citizen in the country, who had 
just been elected a justice of the peace, an out- 
rageous assault and battery ^^occurred. Upon 
the instant, the injured part}- applied to him 
to commence a suit for damages. He is- 
sued his warrant, brought in the defendant, 
all the witnesses were at hand, and the case 
went right on to trial without counsel on either 
side. Without any question as to his jurisdic- 
tion, the magistrate heard the cause, and gave 
judgment for the plaintiff for $100. The defend- 
ant had no money, and the justice forthwith 
issued an execution and sent him to jail. Some 
young lawyer got hold of the matter for the de- 
fendant, and wrote at once to the justice that he 
must come and settle with the defendant, or he 
would be prosecuted for false imprisonment. He 
went immediately to the county seat to counsel 
with a lawyer, who had been a judge of some 
eminence. As soon as fairly seated in his office, 
he said ; '' Judge, can a magistrate try an action 
for assault and battery, and render a judgment 
against the defendant?" "Certainly not; the 
statute expressly forbids it." " Do you say that 
he canH try one, and render a judgment? I tell 
you I know he can, for I have tried one and ren- 
dered a judgment." [Laughter.] Did that 
magistrate have jurisdiction because he said he 
had jurisdiction ? Is the doctrine to be tolerated 
for an hour, that a court of special and limited 
jurisdiction, as all courts of the United States 
are, shall have jurisdiction because it takes ju- 
risdiction? Where are we living? in a free 
country, where even the courts are bound by the 
laws of the land ? or are we living wh«re men 
can be imprisoned at the simple wiU of the 
magistrate, with or without jurisdiction, with or 
without law ? 

Mr. President, Ifct us take the United Stated 
District Court for Wisconsin, and see how this 



doctrine of the Senator from Georgia would 
operate upon us. We have nearly eight hundred 
thousand people, and we have no Circuit Court 
of the United States. Practically, we have no 
appeal whatever from the District Court in any 
criminal case. Under the law as it stands, ju- 
risdiction enough is given to the judge of the 
District Court of Wisconsin, even within consti- 
tutional limits. The same judge can indict and 
try and decide upon all questions of evidence, all 
questions of law involving the liberty, and even 
the life, of any citizen of Wisconsin, and there is 
no appeal from his decision — none whatever. 
Apply the doctrine for whifth the Senator from 
Georgia contends, that the judge of that court 
may, with or without constitutional authority, 
with law or against law, by his own simple war- 
rant, arrest and imprison any one of our citi- 
zens, and that the State courts of Wisconsin 
have no power to interfere : where are we ? His 
doctrine would go to the length of allowing that 
single judge — I do not desire to speak with any 
disrespect towards the individual who holds the 
office ; but I am speaking of the doctrine which 
the Senator from Georgia contends for; and that 
is, that this single judge, by his own mere will, 
may arrest and imprison any one of our citizens ; 
that no writ of habeas corpus can reach him in 
prison, or reach him even at the foot of the gal- 
lows. Talk to me, sir, of absolute despotism, of 
power without restraint ! If you apply this doc- 
trine to the District Court of Wisconsin, there is 
not a despotism this side of Algiers that would 
compare with it. Noy sir, nowhere in any civil- 
ized land. Where do we stand, when we hear 
doctrines like this avowed ? In the United States 
of America, or in St. Petersburgh, where the 
will of the Autocrat is the absolute law ? 

Sir, the Supreme Court of Massachusetts has 
declared that ^o limitation of time shall run 
against showing a judicial proceeding to be void 
fjr want of jurisdiction. (Holyoke vs. Haskin, 9 
Pickering:.) The Supreme Court of South Caro- 
lina maintains the same doctrine; and so does the 
Court of Appeals of the State of New York. I 
will venture to say that, in every Supreme Court 
of the States, and the Supreme Court of the 
United States itself, the doctrine has been pro- 
claimed a hundred times over, that where a 
court proceeds without jurisdiction of the sub- 
ject-matter, its whole proceedings are absolutely 
void — not voidable — to be reversed if carried up 
on a writ of error to a superior tribunal ; not 
that they are to stand as valid until reversed — • 
but that they are absolutely nullities, and of no 
more effect than if a private individual should 
pretend to render a judgment in either a civil or 
criminal case. 

I come now, Mr. President, to the second 
branch of this legal or constitutional issue be- 
tween the Senator and myself, as to whether the 
fugitive slave law is or is not constitutional. I 
do not propose, at this time, to go into an elabo- 
rate argument of my own, to defend the grounds 
which have been argued by the judges of the 
Supreme Court of Wisconsin. Their opinions 
shall speak for themselves ; and they are fully 
able to defend themselves. I shall therefore con- 



tfecrt myself wi h reading from them some ex- 
tracts. Before d:)ing it, however, it is due to 
candor and the truth of history for me to say 
that onr Suprf me Court was organized in 1853. 
Our j udiciary is elective, and the judges of the 
Supreme Court, three in number, were chosen 
before the Republican party was organized. Two 
of them. Smith and Crawford, were members of 
the Democratic party; and neither of them, to 
this day, has been identified in political action 
with the Republican party. The chief justice, 
however, (Whiton,) was a member of the Whig 
party, so long as that had existence, the party to 
which the Senator from Georgia belonged. But 
upon the reorganization of the Republican party, 
he affiliated with that, so far as he acted at all 
in any political capacity. 

Sir, I may say that I know the character of 
that man, and know it well. Almost all of my 
legal practice, w lien I first went to the State of 
Wisconsin, was before him as judge of the first 
judicial circuit ; and when he was elevated to 
the bench of the Supreme Court of that State, 1 
was elected as his successor. I know bis char- 
acter among the people of that judicial district, 
comprising more than one hundred and fifty 
thousand inhabitants. I know also his charac- 
ter throughout the State among the members 
of the bar of Wisconsin, parties and suitors, 
for he was an old resident of that State. He 
took part in the revisal of the statutes of the 
Territory as ^rly as 1839. He was a member 
of the Convention which framed the Constitution 
for that State ; and for more than twelve years 
he has faithfully discharged the duties of the 
office of judge, either of the Circuit or Supreme 
Courts, and sometimes of both. He was a wise 
and able judge ; and a more pure, upright, or 
honest man never sat upon a bench in any court, 
nor ever wore the judicial ermine. Not a year 
has elapsed since he died, hardly past his merid- 
ian, full of honors, beloved by all. The State 
mourned his loss as it has mourned for no other 
man, and as States seldom mourn at the bier of 
the departed dead. 

I have felt at liberty thus to speak of the char- 
acter of the dead. Of the two other judges, 
neither of whom is now upon the bench, but 
both of whom are engaged in their profession, 
I do not feel quite the same freedom, not because 
they have not acted with the Republican party, 
but because I do not choose to draw comparisons 
among the living. It is but simple justice to 
them to say, however, that they stand in the front 
rank of the legal profession of Wisconsin. Let 
the Senator from Georgia carefully read the 
opinions of Judge Smith in the several cases of 
Booth, Ablemau, and Rycraft, to be found in the 
third volume of Wisconsin Reports, and he will 
find that they need no eulogy or endorsement. 
They speak for themselves. They bear the im- 
press of a master mind, and would have been no 
discredit to Chief Justice Marshall or to Lord 
Mansfield himself. 

Before reading any extracfs from these opin- 
ions, I will briefly state the facts of the case, and 
the points taken and decided by the several 
judges. This ca;^e came before the Supreme 



Court of Wisconsin in three different ways. Mis- 
fortunes, it is said, seldom come singly; and it so 
happened, that in the spring of 1854, when the 
excitement growing out of the attempt to repeal 
the Missouri compromise was raging, and the 
whole country was convulsed by a renewal of 
the slavery agitation in its most violent and 
malignant form, a fugitive slave from Missouri 
was arrested, under circumstances, as alleged, of 
very great cruelty. It is said he was knocked 
down with a bludgeon, and taken, with his head 
wounded and bleeding, to the city of Milwaukee. 
An intense excitement followed, and he was 
rescued, as it is alleged, by Booth, Rycraft, and 
other citiaens of Wisconsin, and escaped. The 
United States commissioner of the District Court 
immediately issued a warrant to arrest Booth for 
an offence under the fugitive slave law, and he 
was taken into custody by Ableman, the mar- 
shal. Justice Smith, one of the judges of the 
State Supreme Court, who resided at the city of 
Milwaukee, upon the petition of Booth, issued a 
habeas corpus to inquire into the legality of his 
imprisonment — a duty which his oath to support 
the Constitution, both of Wisconsin and of the 
United States, required him to do. Had he failed 
to do so, he would have subjected himself to the 
severe penalty of $1,250 ; that being, so far as I 
know, the only judicial act whereby a judge of 
the highest court of a State may subject himself 
to a penalty — the denial of the writ of habeas 
co¥pUs. The prisoner was brought, and a hear- 
ing was had before Judge Smith. The case was 
fully cohsldered, and Booth was discharged from 
imprisonment, upon four grounds; first, be- 
cause the warrant on its face did not sufficiently 
state any offence under the act itself; second, 
because the act itself was repugnant to the Con- 
stitution of the United States, in clothing mere 
commissioners with judicial powers; third, be- 
cause the act was repugnant to the Constitution 
of the United States, in denying a jury trial to a 
person claimiug to be a free inhabitant of Wis- 
consin ; and fourth, because the Constitution of 
the United States gives Congress no power to 
legislate upon that subject. The marshal car- 
ried this decision up to the Supreme Court of 
Wisconsin by certiorari^ and it was sustained 
unanimously in full bench, Chief Justice Whitoii 
delivering the opinion of the court, concurring 
in the first three grounds taken by Justice Smith 
upon the hearing, but expressing no opinion as 
to the fourth ; Justice Crawford concurring only 
in the first, and dissenting upon the grounds 
which involved the constitutionality of the act. 
In Jaiiuary following. Booth and Rjcraft were 
indicted for the same alleged offence in the Uni- 
ted States District Court. Booth was arrested 
upon the warrant of the judge, and taken into 
custody. , He again applied to the State Supreme 
Court to issue a writ of habeas corpus^ which was 
unanimously refused by the Supreme Court, 
upon the ground of judicial comity, the court 
holding that — • 

"The courts of the United States are pre- 
' %umed to be competent to hear and determine 

* upon the niatter of their own jurisdiction, and 

* although other courts are not, in all cases. 
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' bound by such decision, yet no court is author- 

* ized to lake the matter out of another, whose 

* process has first attached, and assume the 

* right of adjudication before the former has had 

* an opportunity to determine the matter for it- 

* self." — 3 Wisconsin Reports^ 145. 

He went back into the custody of the District. 
Court. Afterwards, Booth and Rycraft were tried 
in the United States District Court, convicted, 
and sentenced to fine and imprisonment. As I 
have said, the law, as it now stands, practically 
gives no appeal whatever, in a criminal case, 
from our United States District Court. After 
sentence ahS imprisonment, application was 
made by them to the Supreme Court of Wiscon- 
sin for a writ of habeas corpus. It was allowed j 
and the case was heard in full bench before the 
same judges, and the prisoners discharged out of 
custody. Judge Crawford, while dissenting from 
the other two judges on the constitutionality of 
the fugitive slave law itself, agreed fully with 
them as to the power and duty of the State court 
to inquire into the legality or illegality of their 
imprisonment. To do him no iojustice, I will 
read some extracts from his opinion : 

" The simple question which attracts my atten- 

* tion in this case is, whether the District Court of 

* the United States for this district had jurisdic- 

* tion of the offence of which this petitioner was 

* convicted in that court ; because, if it had such 

* jurisdiction, it matters not how illegal^ unjust, 

* or arbitrary, the proceedings in that court na^^ 

* have been, nor how many errors may have been^ 

* committed upon the trial j if the court had ju- 

* risdiction of the subject, and of the person 
' chargedj it is by no means my duty as a judicial 

* officer of this State ^o revise the decision or 

* correct the errors of that court in a case prop- 

* erly within its cognizance. That is the function 

* of a superior Federal tribunal, if such revising 

* power were provided or given or deemed neces- 

* sary by Congress. 

" The District Court of the United States for 

* this district is a court of special or limited ju- 

* risdiction. It can take cognizance of offences 
' punishable by the laws of the United States, 
^ and of such offences it has exclusive jurisdic- 
' tion ; but it possesses no power to take cogni- 

* zance of or punish offences against the laws of 
V the State. Of these latter, the State tribunals 

* have a jurisdiction equally as exclusive as is 

* the jurisdiction of the Federal courts over of- 
' fences provided for by the laws of Congress. It 

< cannot be necessary to refer to authorities to 
' sustain this position. It is a well-settled prin- 

< ciple, that courts of inferior or limited jurisdic- 

* tion, which do not proceed according to the 
' course of the common law, but derive their spe- 
' cial authority from statutory provisions, are con- 

* fined strictly to the exercise of those powers 
' conferred upon tljera, and the facts necessary 

< to give them jurisdiction must appear aftirma- 

* tively on the face of their proceedings, aad can- 

< not be presumed." ^ •»- * 

" Suppose, fcM- instance, that a judgment rec- 

* ord, coming from a court of general jurii diction, 
« should disclose the fact, that without affording 
' the defendant an opportunity to m^ke a defence, 



'■ and without in any manner citing him to ap» 
' pear, either by service of mesne process or oth- 
' erwise, the court had proceeded exparte^ and ren- 
' dered a judgment against the defendant, surely 
' we should be justified in treating the proceed- 
' ing as coram non judicc. 

" Now, the return made by the sheriff of Mil- 
' waukee county in this case contains a record 
' of the proceedings in the District Court, in 
' which this relator was convicted and sentence^^ 
'■ which not only takes away mere presumption, 
' but incontestably shows that the District Court 
' had no jurisdiction of the subject complained 
' of in the counts of the indictment upon which 
' he was convicted ; and, if this position be true, 
' we may appropriately use the language of 
'Judge Evans in the case of Hill vs. Robertson, 
' (I Strobhart's Law Reports, 1.) It would be a 
' waste of words to attempt to prove that the 
' proceedings of a court of limited jurisdiction, 
'in a ease clearly without its jurisdiction, are 
' absolutely void, and may be so declared, when- 
' ever the question is presented, whether directly 
' or collaterally." — Wisconsin Reports^ volume 3, 
^ page 181. 

Chief Justice Whiton concurred in these views 
as expressed by Justice Crawford, and he, also, 
in that case, reaffirmed the views which he had 
declared in the case when it first came before the 
court : 

*' It is not my intention on the present occa- 
' sion," he says, "to say anything on that sub- 
' ject, (' the constitutionality of the* fugitive slave 
' law ;') as my views in regard to it are unchanged, 
' a further discussion of the questions growing 

* out of the act, by me, is wholly unnecessary." 

After stating that he concurred fully with Jus- 
tice Crawford in the views expressed by him in 
the extract which I have read from his opinion, 
the learned chief justice continues : 

" If the conclusion arrived at by Justice Craw- 
' ford, that that court had no jurisdiction to pro- 
' nounce a judgment, is correct; in other words, 
' if the pretended conviction of the petitioners, 

* and the judgments against them, are mere nul- 
' lities, it seems clear that they ought to be dis- 
' charged, if this court has the power to dis- 
' charge them." 

" It will not be denied that the Supreme Court 
' of aState,in which is vested, by the Constitution 
' of the State, the power to issue writs of habeas 
' corpus^ and to decide the questions which they 
' present, has the power to release a citizen of 
' the State from illegal imprisonment. Without 
' this power, the State would be stripped of one 
' of the most essential attributes of sovereignty, 
' and would present the spectacle of a State 
' claiming the allegiance of its citizens, without 
' the power to protect them in the enjoyment of 
' their personal liberty upon its own soil. Were 
' we to be told that we are without this power 

* in a case like the present, we should be obliged 

* so to hold in a case where not even the fornks 
< of law were observed; when, for instance, a 
' citij^en of this State should be thrown into 
' prison, by the arbitrary order of a judge of a 

* court of the United States, without a trial. 

" la my opinion, the State Qovernments and 



' State courts are not reduced to this humiliating 
'condition. They are not obliged to. look on 
' and see the citizens of this State imprisoned for 
' no lawful cause, without the power to grant 

* that relief which all Governments owe to those 

* from whom they cl.iim obedience, The peti- 

* tioners must be discharged." 

Again, he says : 

" The Supreme Court of a State, which has 

* power to issue the writ of habeas corpus^ and to 

* decide the questions which the writ presents, 
' has the power to discharge a citizen of a State 
' from i7Ze^tfZ imprisonment." 

And an imprisonment under a law of Congress 
which the Constitution forbids is an illegal im- 
prisonment, for there is no law authorizing it: 

" This immunity of the judgments of the courts 

* of the United States, in criminal cases, from 

* examination by other tribunals, is not claimed 

* for their judgments in civil cases. If an action 

* is brought in a State court upon a judgment 
' recovered in a court of the United States, or if 

* such a judgment is drawn collaterally in ques- 

* tion on the trial of a suit in a State court, the 

* State court has the power, and it becomes its 

* duty, to decide what effect shall be given to it. 

* The State court does not, of course, possess the 

* power to reverse the judgment, but it does pos- 

* sess the power to decide what effect it shall 
' have upon the case pending before it." 

Sir, it does not possess the power to reverse a 
judgment; but it has the power to say that if a 
court undertakes to give a judgment in a case of 
which it has no jurisdiction, there is no judg- 
ment ; it is coram uonjudicej and absolutely toid : 

" Having jurisdiction [says Chief Justice Whi- 

* ton] to try that suit, it has the power to decide 

* every question which the suit involves. This 
' power of courts, whether State or Federal, to 

* decide what effect shall be given to the j»dg- 
' ments of other courts, when drawn in question 

* in cases which are on trial before them, I have 

* never heard questioned. That they have the 

* power, is too plain for argument." — 3 Wiscon- 

* »m, 175-7. 

He also reaffirmed the views which he ex- 
pressed when the case was first before the court 
in relation to the constitutionality of the fugitive 
slave law of 1850. I will read an extract from 
his opinion in that case: 

" We are of opinion that so much of the act 

* of Congress in question as refers to the com- 

* missioners for decission the questions of fact 

* which are to be established by evidence before 
' the alleged fugitive can be delivered up to the 

* claimant, is repugnant to the Constitution of 
^ the United States, and therefore void for two 

* reasons: first, because it attempts to confer upon 
V those officers judi^^i^^l powers; and second, be- 

* cause it is a denial of the right of the alleged 

* fugitive to have those questions tried and de- 

* cided by a jury, which we think is given him 
' by the Constitution cf the United States." * 
t * * *' The .fifth article of amendments to 

* the Constitution of the United States provides, 

* among other things, that 'no person shall be 
' deiprived of life, liberty, or property, without 

* due process of law.' " * * ^* 



"We are awar6 that it has been said that 
' slaves are not persons in the sense in which 
' that term is used in the amendment to the 
' Constitution above referred to. But this, ad- 
' milling it to be true, does not affect the ques- 
' tion under conslderaiilon, sls persons who are free 
' are liable to be arrested and deprived of thewr liberty 
' by virtue of this act, without having had a trial 
' by a jury of their peers. We do not propose to 
' discuss the question, whether a slave, escaping 
' from the State where he is held to service or 
' labor into a State where slavery does not exists 
' thereby becomes free by virtue of the local law, 
' subject only to be delivered up to be returned 
' again to servitude, as it is a question not ne- 
' cessarily involved in the consideration of the 
' subject before us. But we propose to examine 
' the operation of the act upon a free citizen of a 
' free State, and to show that by it such a person 
'may be deprived of his liberty without 'due 
' process of law.' " 

After pointing out, in a clear and forcible 
manner, the mode of operation under the act by 
which a free person in Wisconsin may, without 
hearing or trial, be adjudged in another State to 
be a slave, he continues: 

"We are at a loss to perceive how this pro- 
' ceeding, by virtue of which a freeman becomes 
' a slave, can be justly called 'due process of 
' law,' in the sense in which that language is 
' used in the Constitution." — 3 Wisconsin QQ^ 68. 

Question the soundness of these opinions of 
that able and upright judge if you will; confute 
them if you can ; but where, 1 ask, is there any 
evidence of bad faith, of, coxruption in office, 
of official "perjury," of raising, "blood-stained 
hands over a violated Constitution ? " That 
Senator owes it to himself, to this Senate, to the 
State of "Wisconsin, and to the sacred memory of 
the dead, to take back every word that he has 
uttered on this floor, calculated to impugn, in 
the least degree, the integrity, the unimpeach- 
able integrity^ of that distinguished judge who 
pronounced the decision of which he complains. 

Justice Smith concurred with Crawford and 
Whiton, and went still further, and, in one of 
the ablest judicial opinions I have ever read, 
discussed the whole subject of the relations of 
the States to the Federal Government; entered 
into that grea,t battle of the giants — that ever- 
recurring struggle between those opposing and 
enduring forces in our system of Government, 
Federalism on the one hand and Republicanism 
on the other. Sir, so far from any attempt, on 
his part^ to trample under his feet the Constitu- 
tion of the United States, he declares that — 

"The Constitution of the United States is the 
' fundapaental law of the land." — 3 Wisconsin^ 13. 

He knows no higher law. lie does not believe 
that a law of Congress, in violation of the Con- 
stitution, can confer jurisdiction upon any court 
of the United States, and especially upon a District 
Court of the United Slates, one of mere limited 
and special jurisdiction. But again, he says: 

" I recognise most fully the right of every citi- 
' zen to try every enactment of the Legislature, 
' every decree or judgment of a court, and every 
' proceeding of the executive or ministerial de- 
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* partment, by tbe written fundamental law of 

* the land. This must be done in a proper and 

* legal manner, in conformity with the rules pre- 

* scribed by that same law, or in accordanje with 

* its provisions; but no law is so sacred, no offi- 

* cer so high, no power so vast, that the rule and 
' line of the Constitution may not be applied to 
'them." 

And again, in speaking of the responsibility 
which rests upon him as a judge of the Supreme 
Court of a State, sworn to support both the Con- 
stitution of the United States and the Constitu- 
tion of Wisconsin, he uses this language: 

" I would gladly escape the responsibility of 

* deciding upon a question so grave. It would 
' be a much more easy and quiet course to stop 
' here, if I could reconcile such a course with my 
' sense of duty." -j^- -x- * " But be who takes 

* a solemn oath to support the Constitution of 

* the United States as well as of the State of 
' Wisconsin, is bound by a double tie to the na- 

* tion and his State. Our system of government 

* is twofold, and so is our allegiance. Federal 

* officers feel less of this, because their oath 
' binds them only to the Constitution of the 
'United States; but State officers have the 
' weight of both resting upon them. To the lat- 
' ter is peculiarly the duty assigned, or rather 
' upon the latter, of necessity, does the obliga- 
' tion rest, of ascertaining clearly, and of assert- 
' ing firmly, the peculiar powers of both Gov- 

* ernments, as circumscribed by the fundamental 

* law of each. To yield a cheerful acquiescence 

* in, and support to, every power constitutionally 
'exercised by the Federal Government/ is the 
< sworn duty of every State officer ; but it is 
' equally his duty to interpose a resistance, to 
' the extent of his power, to every assumption of 
' power, on the part of the General Government, 

* which is not expressly granted, or necessarily 
' implied, in the Federal Constitution." — 3 Wis- 
' consin, 23. 

So far from Justice Smith, who went beyond 
the other two justices of the Supreme Court of 
Wisconsin, ever declaring that the State court 
of Wisconsin was prepared to treat the decision 
of the Supreme Court of the United States, as 
the Court of Georgia declared that they had 
done, with '' contempt the most profound," he 
uses altogether different language when speak- 
ing of the decisions of that Federal tribunal : 

" I am willing that the decisions of the Su- 

* prerae Court of the United States, in every case 

* determined by them, within the scope of their 
' jurisdiction, should be regarded as full and 
' binding authority, as the law of the particular 
' case 30 determined. But when it is strenuous- 
' ly contended that I am compelled to adopt their 

* interpretation of the Constitution and laws of 
' the United States and of their own powers and 

* the powers of Congress, without thought or in- 
' quiry — to take ^tvhat is written is written^ as the 
' end of the law, simply because it is written, 
' that my own conscience and oath must b^ 
' tamely subjected to the prescriptions of another 

* tribunal, governed by the same laws and bound 
' by the same oath ; notwithstanding the high 
' respect, approaching even to veneration, which 



' I have for that high tribunal, I must be per- 
' mitted to say that no man or body of men is 
' made by the Constitution the keeper of my con- 
' science ; nor does it impose upon any man or 
' body of men the fulfilment of my official oath 

and obligations, or the power of releasing me 

therefrom." 

Mr. President, I shall trespass on the patience 
of the Senate but a short time longer in reading 
extracts from these opinions; but I desire to call 
their special attention to the language of Justice 
Smith, which I now read : 

" The power to guard and protect the liberty 

* of the individual citizen is inherent in every 
' Government— one which it cannot relinquish ; 
' which was reserved to the States ; which was 
' never granted to the Federal Government ; has 
' never been claimed by it or for it; but has 
' always been- conceded to the States, without 

* which they could not exist, because it is obvi- 
' 0U3 that they could claim no allegiance or sup- 
' port from their citizens, whom they had not the 
' power to protect. 

" If, therefore,, it is the duty of tbe State to 
' guard and protect the liberty of its citizens, it 
' must necessarily have the right and power to 
' inquire into any authority by which that liberty 
' is attempted to be taken away. But the power 
' to inquire includes the power to decide. The 
' right of the sovereign to demand by what author- 
' ity such imprisonment is attempted, implies the 
' obligation and duty of the person imprisoned 
' to respond ; the right to demand such authority 
< on the one hand, implies on the other the duty 
' to exhibit it 

" The States and people thereof have delega- 
' ted to the Federal Government the power to 
' imprison the citizen in certain cases, but in 
' ncMie other. So far, then, as that Government 
' acts upon the power thus delegated, the States 
' cannot interfere to protect the citizen; but in 
' every other case they not only have the power, 
'but it is their solemn duty, to interpose their 
' authority. As the power by which the Federal 
' Government can imprison is a delegated power, 
' it must necessarily appear, in every case where 
' it imprisons, that it is acting in cooformity with 
' some power delegated. It must be ' nominated 
' in the bond.' Its jurisdiction is never pre- 
' sumed,but must always affirmatively appear." — 
3 Wisconsin^ 193, 194. 

Having read a brief extract from bis opinion, 
bearing on the question of the power and duty 
of the State court to inquire into the causes of 
imprisonment, T shall now read one or two ex- 
tracts on the subject of the constitutionality of 
the law of Congress, under the claase of the 
Constitution in relation to the rendition of fugi- 
tives from service or labor. That clause is as 
follows: 

"No person held to service or labor in one 
' State, under the laws thereof, escaping into 

* another, shall, in consequence of any law or 

* regulation therein, be discharged from such 

* service or labor, but shall be delivered up on 
' claim of the party to whom such service or 
' labor may be due." 
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Speaking of this clause, the learned judge 
said: 

" It is admitted that the States can pass no law 
' or regulation by which the fugitive 'from ser- 
' yice or labor may be discharged theiefrom. It 
' is further admitted, that a duty is enjoined 

* upon the States to deliver him up, on claim of 

* the person to whom such service or labor is 

* due. This covenant or compact has the force 

* of constitutional law ; and tio State law repug- 

* nant to its provisions can be valid, but every 

* such law is void." ^ * * 

" Let it be taken for granted that this clause 

* W9.S intended to refer exclusively to fugitive 
^ slaves, of which, I think, the history of its 
' adoption into the Constitution leaves no doubt ; 

* the quesion at once arises, how far, and in 

* what particulars, does it affect the persons al- 

* luded to in it? 1. It contemplates the fact that 

* certain persons were, or might be, held to ser- 

* vice or labor in one or more States, under the 

* laws thereof. 2. That it was by the laws of 

* such State or States alone, under which such 

* persons could be held to service or labor. 3. 

* That the laws or regulations of the respective 

* States under which such persons might be held 
' to service or labor, or discharged therefrom, 

* might be different. 4. That such persons might 

* escape from one State, in which they were held 

* to labor under the laws thereof, into another 

* State, in which such persons were held to labor 

* under different laws, or in which they were, by 

* the laws of the State, discharged from service 

* or labor. 5. That the service or labor here 

* spoken of is of a kind which is exacted of such 
' persons by law, and not of a kind stipulated for 

* by contract, and hence is in restraint of, and 
' derogatory to, human liberty. 6. That such 

* persons, escaping from one State into another, 

* should not be discharged by the laws of the 

* State to which they may have fled ; but that 

* the condition of the fugitive should remain the 

* same in the State from which he had fled, in 

* case the person to whom he owed the service 

* should choose to claim him and convey him 
' thither. 1. That in the event of a claim by the 

* person to whom the fugitive owed the service 

* under the laws of the State from which he fled, 

* being made, he should be delivered up on es- 

* tablishing the fact that the labor or service of 

* the fugitive was due to such claimant. 

* " From this analysis of the clause of the Fed- 

* eral Constitution above quoted, it will be seen 

* that the status of the fugitive is essentially dif- 

* ferent in this State from his status or condition 

* in the State from whence he fled. In the lat- 
' ter, he remained subject to all the disabilities 

* of his class, though he may have escaped from 

* the doraicil or premises of his master. Here, 

* he is Entitled to the full and complete protec- 

* tion of our laws, as much so as any other hu- 
' man being, so long as he is unclaimed. He may 
' sue and be sued ; he may acquire and hold 
' property ; he is, to all intents and purposes, a 

* free man, until a lawful claim is made for him ; 
' and this claim must be made by the pei'son to 

* whom his service or labor is due, under the 

* laws of the State from which he escaped. No 



* one else can interfere with him. If no claim is 
' set up to his service or labor by the person to 

* whom his service or labor is due, there is no 
' power, or authority, or person, on earth, that 
' can derive any advantage from his former con- 
' dition, or assert it to his prejudice. So long 
' as the owner does not choose to assert his clairrij 
^ the cottage of the fugitive in Wisconsin is as 
'much his castle — his property, liberty, and per- 
' son are as much the subject of legal protection, 
' as those of any other person. Our legal tribu- 

* nals are as open to his complaint or appeal as 
' to that of any other man. He may never be 
'claimed ; and, if not, he would remain forever 
' free, and transmit freedom to his posterity born 
' on our soil." — 3 Wisconsifij 16, 17. 

One more extract on this clause of the Consti- 
tution : 

" Its fair scope and true intent do not require 
' of the free States any recognition of the owner 

* of the fugitive in him as property. That was 
' never required of them, and would l\ave been 

* scouted had it been proposed. The clause sim- 
' ply requires that the States into which the fu- 
' gitive shall escape shall not discharge hiui from 
' service, but deliver him up. He is recognised 
' simply as a person owing service, not as Sichat' 
' tel, or as any species of property to be sold or 
' bartered. In Virginia, he may be, indeed, a 
' chattel ; but in Wisconsin he is a man. The 

* laws of Virginia make him a chattel there ; but 
' the Constitution of the United States and the 
Maws of Wisconsin regard him as & person here. 

* Under the Constitution, the fugitive leaves the 
' attribute of the chattel behind him in the State 

* from which he flees, and goes forth as a person. 
' The law which makes him property in Virginia 
' does not go with him beyond the limits of that 
' State. On his escape from such limits, he 
' ceases to be property, ^but is a person liable to 
'be reclaimed. 'Th^ person may escape, but the 
''property cannot. The States are no more bound 
' to recognise the fugitive slave as property, than 

* a fugitive apprentice as property. The relation 
' of master and servant is recognised so far, and 
' so far only, as the obligation of service is im- 
' plied from such relation." 

I will suppose this case : by the common law 
of all the States, a child is subject to its parents 
until it arrives to the age of twenty-one years. 
Suppose some one of the States should pass a 
law by which, at the age of fifteen, every child 
should be emancipated from its parents ; and 
that a child over the age of fifteen, and under 
the age of twenty-one, shoul'd escape from one of 
the other States into the State where such a law 
had been enacted, would the parent claim that 
child as property, or would he claim it simply be- 
cause, from the relation he bears to the child, he 
has a right to the custody of its person, and to 
its services, until it is twenty-one years of age ? 
But, to continue : 

"The relation of master and servant is recog- 
' nised so far, and so far only, as the obligation 
' of service is implied from such relation. Even 
' such obligation is not recognised as full, com- 
' plete, present, and operative, but as attaching to 
' that relation in another State. So much of the 
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* law of the State from which he fled as required 

* of him service to his master there is to be regard- 
' ed, and from that obligation of service, imposed 

* by that law, the State may not discharge him. 
' The law of Virginia, which requires of the slave 

* service to his master, is recognised as the law 

* there, not here. We may not discharge a fugitive 

* from service which, by law, he owes in Virginia. 
' But by that law he owes no service here. The 

* master may capture him in Wisconsin. We 
' must deliver him up to his master on the es- 

* tablishment of his claim ; but his master has no 
' right to command his service in Wisconsin. He 
' must not beat him. He may take him back to 
' Virginia; but he cannot command his service 

* here. When he gets to Virginia, he will owe 
' service by the law of that State, but not till then. 

* By the law of that State, he owes the service, 

* and by that law only. That is the law of Vir- 

* ginia, but not the law of Wisconsin. H the 
' master demand service here of his fugitive, and 

* beat him for disobedience, he is punishable by 
[ our laws. Nor could the master, having cap- 
' tured the fugitive in this State, sell or hire him 

* to another. He has just the control over him 

* requisite to his extradition, and no more. He 

* may relioquirh that right, and so emancipate 

* him ; for such relinquishment would operate 

* emancipation ; but he cannot sell and transfer 
' his right of extradition to another." 

Mr. President, I dare not trespass longer on 
the patience of the Senate by reading extracts 
from the opinions of these judges. I would gladly 
read them all. I could not, in justice to them, 
after what has transpired here, have read less. 
I commend them to the consideration of the 
Senate ( nd the country as the opinions of able 
judges, of earnest and thoughtful men, grappling 
with the gravest questions underlying our whole 
system of government. 

For myself, it is due in candor for me to say 
that, had I been consulted as a lawyer, and asked 
my opinion upon the question of the power of 
Congress to legislate on the subject of the rendi- 
tion of fugitives from service, upon the weight 
of judicial authority, as it stood before this case 
arose in Wisconsin, I should have said, undoubt- 
edly, that the courts had pronounced in favor of 
that authority ; but since that question arose in 
the State of Wisconsin, and has been so thor- 
oughly discussed, and since my earnest attention 
has been drawn to the question, it is equally due 
to candor for me to say that I fully agree with 
Judge Smith in the analysis and construction 
which he has given of that clause of the Consti- 
tution of the United States, as the ablest and the 
best that I have ever seen. Mr. Webster him- 
self, although inclining to Federal views, and 
ready to acquiesce in the opinion of the Supreme 
Court of the United States on that subject, still 
declared in his speech on the Hh of March, 1850 : 

" I have always thought that the Constitution 

* addressed itself to the Legislatures of the States 

* themselves, or to the States themselves. It says, 

* that those persons escaping to other States 

* shall be delivered up, and I confess I have al- 

* ways been of the opinion that it was an injunc- 

* tion upon the States themselves. When it is 



' said that a person escaping into another State, 
' and becoming, therefore, within the jurisdic- 
' tion of that State, shall be delivered up, it 
' seems t© me the import of the passage is, that 
' the State itself, in obedience to the Constitu- 
' tion, shall cause him to be delivered up. That 
' is my judgment. . I have always entertained 
' that opinion, and T entertain it now."— Co«- 
gressional GlobCyVol. 21, pari firat, first session^ 
Thirty -first Congress, page 48 1 . 

I am informed that Judge Butler, of South 
Carolina, and, I believe, Mr. Calhoun, also, were 
of the same opinion upon this clause in the Con- 
stitution, as an original question. It seems to 
me that such must be the fair construction given 
to it by every mind brought up in the sturdy 
school of old Republicanism. The question is, 
indeed, a grave one, and not without its difficul- 
ties. The weight of judicial authority, I con- 
fess, is on one side ; but the weight of reason is 
upon the other. The Supreme Court of Wiscon- 
sin deemed it their duty to yield to the latter, 
and to construe the Constitution, under the rule 
of General Jackson, as they understood it, and 
not as it was understood by others. While the 
Supreme Courts in other States, and lately in the 
State of Ohio, I believe, have held otherwise, 
and have yielded to the weight of judicial au- 
thority, a large majority of the Republicans 
of Wisconsin maintain the views expressed by 
their Supreme Court. It is equally true, at the 
same time, that there are some, able and honest 
as any, who dissent. It is not made, in the 
State of Wisconsin, a strict party question. It 
is at the same time true, that very many of the 
Democratic party of that State still hold on to 
the doctrines which they were taught in the 
school of Jefferson and Jackson, that it is the 
right and the sworn duty of every court and 
every tribunal to construe the Constitution, upon 
their official oaths, as they understand it, and 
not as it is understood by others ; and who still 
cherish the old Republican doctrine of State 
rights. I, thereforcj dp .not stand here to-day 
as the representative of tke Republican party 
throughout the country on this question. I 
know that great men, and good men, differ upon 
this question ; but I stand here to speak for 
myself, and to let the judges of the Supreme 
Court of Wisconsin be heard on this question 
here, where they have been assailed as no court 
or tribunal has ever been assailed on this floor. 

Mr. President, as to that other and still graver 
question, whether the Supreme Court of the 
United States is to be the sole and ultimate 
judge as to what powers are delegated by the 
Constitution to the Federal Government, and 
also as to what powers are reserved to the 
States, and whether, upon all constitutional 
questions, the Supreme Courts of the States are 
inferior and subordinate to that court, it is, as I 
have said, and it always has been, the battle- 
ground of the political giants in this country. It 
was in the struggle upon this very question, in 
1798, between the Jeffersons and Madisons upon 
the one side, and the Hamiltons and Marshalls 
upon the other, that the old Republican party was 
born. That struggle has been renewed at various 
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periods during our history, and must, in the very 
nature of our institutions, occasionally arise 
through all coming time. Upon the one side, it 
is always alleged, and I confess with much force, 
that if a State court, upon constitutional ques- 
tions as to the reserved powers, is coequal and 
co-ordinate with the Federal fcupreme Court, a 
law of Congress might sometimes be declared to 
be void, and annulled by a State court, and a 
conflict of jurisdiction arise, not only of jurisdic- 
tion, but of actual force, between the ministerial 
officers who execute the process of the courts ; 
and, if followed up by both Governments, State 
and Federal, it might result in actual civil war. 
Grant that such might possibly be the result — 
that such a contingency might possibly arise. 
Civil war is, indeed, a terrible calamity ; but the 
very fact that it is so terrible would lead all 
parties to do all in their power to accommodate 
the difficulty — to postpone and to remove, if pos- 
sible, forever, the special cause which produced 
it. But, sir, terrible as it is upon one hand, still 
greater dangers would arise from conferring on 
the Federal Supreme Court the absolute power 
of construing the Constitution of the United 
States, not only for itself, but for all other de- 
partments of the Government, and for all the 
courts of theseveral States. In the language of 
Mr. Jefferson, the Constitution, on this hypothe- 
sis, would become " a mere thing of wax in the 
hands of the judiciary, which they maj twist and 
shape into any form they please." {^th volume 
Jefferson^ 134.) Such a tribunal, composed of 
men chosen for life, with supreme authority over 
all other departments, and with power to pre- 
scribe the limits of their own jurisdiction, leads 
of necessity to absolutism and consolidation, I 
mean no disrespect to the personal characters of 
the present judges who sit upon the bench of that 
court when 1 say that. Power in human hands, 
wherever lodged, tends to enlarge itself. This is 
especially true of judicial tribunals. With a brief 
judicial experience, and yet long enough to learn 
the severe pressure upon the mind of the judge, 
where the law is doubtful, to <iecide what the 
law ought to be in order to meet the case in 
hand, and with what relief~I may say joy, 
even — his anxious mind leans upon the author- 
ity of some other judge in some other analogous 
case, however ancient or remote, T have learned 
to fully comprehend the inherent tendency there 
is in all judicial tribunals to usurp judicial leg- 
islation. 

Sir, the maxims of judges and of statesmen on 
this subject are in antagonism with each other. 
The maxim of Jefferson was, that — 

" It is an axiom of eternal truth in politics, 

* that whatever power in any Government is in- 

* dependent, is absolute also ; in theory only at 
' first, while the spirit of the people is up, but in 
' practice as fast as that relaxes. Independence 
' can be trusted nowhere but with the people in 

* mass. They are inherently independent of all 

* but the moral law."— t Jefferson, 134. 

Mr. Buchanan, too, in the Senate of the United 
States, on the 7th of July, 1841, laid down, also, 
as a political maxim — and it is true, as the whole 
history of the world has demonstrated : 



"No man holds in higher estimation than I 

* do th« memory of Chief Justice Marshall ; but 
' I should never have consented to make even 
' him the final arbiter between the Government 
'■ and people of this country on questions of con- 

* stitutional liberty. The experience of all ages 

* and countries has demonstrated that judges in- 
' stinctively lean towards the prerogatives of 
' Government ; and it is notorious that the court, 
' during the whole period which he presided 

* over it, embracing so many years of its exist- 
' ence, has inclined towards the highest assertion 
' of Federal power. That this has been done 
' honestly and conscientiously, I entertain not a 
' diOnhV -^Congressional Globe and Appendix, vol- 
ume 10, Ho. 2, page 163. 

Sir, the maxim of the judges always is, that it 
is the office of a good judge to enlarge and to 
amplify his jurisdiction — bonijudicis est ampliare 
jurisdictionem; and no more forcible illustration 
can be given of the operation of these two max- 
ims, the one political, the other judicial, than 
has been presented in the person of Chief Justice 
Marshall himself. When a member of the Con- 
vention of Virginia which adopted the Constitu- 
tion of the United States, Mr. Marshall announced 
the political maxim in as strong language as 
even Mr. Jefferson himself. The course which 
he pursued, when a judge upon the bench, though 
as honest and as upright as ever sat on the bench, 
has been stated by Mr. Buchanan himself. 

Sir, I point you to Mr. Marshall as the states- 
man in the Virginia Convention, discussing po- 
litical subjects and their bearings on the rights 
and the liberties of the people, and set him 
against Chief Justice Marshall as the presiding 
judge of the Supreme Court of the United States. 
Sir, I will point you, also, to the present Chief 
Justice — I mean no disrespect when I say it — as 
the Secretary of General Jackson : he was his 
right-hand man in all that fierce struggle and 
controversy when General Jackson announced 
to the world that, when he swore to support the 
Constitution, it was as he understood it, and not 
as it was understood by others. Roger B. Taney 
was then the politician and the statesman, stand- 
ing shoulder to shoulder with General Jackson; 
and I point to him now, as Chief Justice of the 
Supreme C6urt of the United States, to illustrate 
the effect of these two maxims in his own char- 
acter and in his own life. It has shown that in 
a man of distinguished ability, of industry al- 
most unequalled, of h( n-'^sty of purpose, and of 
pure and upright personal character, the holding 
of that position as Chief Justice of the United 
States has brought the judicial maxim to bear 
upon him until the tendency of himself, and the 
court over which he presides, is to absolutism, 
by the consolidation of all power in that branch 
of Government whose officers are chosen for life. 

Sir. concede to the Supreme Court of the Uni- 
ted States the power to decide not only for them- 
selves, but for all other departments, and all the 
courts of the several States, and make their de- 
cisions absolutely binding upon them as the con- 
stitutional law, and when the people of the States 
of this Union are prepared to acquiesce in that 
doctrine, and to carry it out, the days of the empire 
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will commence soon after. It is to be remem- 
bered, in the strong language of John Randolph, 
that, in the history of that remarkable natian, 
the chosen people of God, in its advance from 
liberty and freedom to monarchy and despotism, 
''the Book of Judges comes before the Book of 
Kings ; " a strong expression, which I hope will 
never die, and should never be forgotten. 

Sir, it was to resist and overthrow this as- 
sumed power of the Supreme Court of the United 
States, claimed by the Federalists of 1798, that 
the Republican party, under Jefferson and Madi- 
son, was first organized ; and yet, strange as it 
may seem, this most Federal of all Federal dog- 
mas is the distinguishing doctrine of the so-call- 
ed Democratic party of to-day. They may quar- 
rel as they please about Congressional iiiterven- 
tion, over slave codes, and squatter-sovereign 
legislation ; but they all agree in judicial inter- 
vention. They all agree. in establishing slavery 
by the irrepealable decree of the Supreme Court 
of the United States. All shades of the harmoni- 
ous Democracy unite in sustaining this power 
assumed by the Supreme Court; and the only 
new doctrine— the Shibboleth of that party in 
the coming struggle, which, if any, will be add- 
ed to their platform of 1856— will be the declara- 
tion at Charleston of the supreme sovereignty 
and infallibility of the decisions of the United 
States Supreme Court. Sir, they would give 
to that court the power, under the saecious 
guise of construing the Constitution for themselves 
and all other courts, to amend the Constitution 
at their own pleasure. They would give that 
court the power, in effect, to insert in the Con- 
stitution a new provision recognising slaves as 
property, when the great men who framed the 
Constitution expressly refused to insert it. 

What difference to the free white laborer by 
what power in the Government slavery is carried 
into the Territories ? If the free Territories of 
the United States are to be Africanized by the 
introduction of slavery, what difference is it to 
him, whether it is carried into them by Con- 
gressional or Territorial slave codes ; or whether 
it be introduced into them by Federal judicial 
decree — irrevocable decree^ which "no human 
power," in the language of Mr. Buchanan, " has 
any authority to annul or impair?" What 
difference to the slave himself, whether he be 
held in f\ Territory by a judicial or a legislative 
bond — by a chain of iron or a chain ofbrass? 

Sir, in the headlong zeal with which the lead- 
ers of that party would force slavery into the 
Territories of the United States, not indeed by 
the decree of an emperor, but by the decree of 
an imperial court, they have ceased to be any 
longer Republicans of the Jefferson or of the 
Jackson school. They have embraced with all 
the ardor of new converts the most Federal of all 
the dogmas of the old Federal school. It was 
against this dogma that Jefferson denounced his 
loudest thunders to the American people. In 
his letter to Mr. Livingston, he declared he would 
be entitled to eternal gratitude if he could suc- 
ceed in restraining judges from usurping legisla- 
tion : 

"And with no body of men is this restraint 



' more wanting than with the judges of what is 
' commonly called our General Government, but 

* what I call our foreign department. They are 
' practicing an the Constitution by inferences, 
' analogies, and sophisms, as they would on an 
' ordinary law. They do not seem aware that it 
' is not even a Constitution, formed by «. single 
' authority, and subject to a single superintend- 

* ence and control, but that it is a compact of 
' many independent powers, every single one of 

* which claims an equal right to understand it, 
' and to require its observance." — 7 Jcffe/rson^ 403. 

And again: 

^' This member of the Government was at first 
' considered as the most harmless and helpless 
' of all its organs. But it has proved that the 
' power of declaring what the law is, ad libitum^ 
' by sapping and mining, slyly, and without 
' alarm, the foundations of the Constitution, caa 
' do what open force would not dare to attempt." 

And in his letter to Mr. Ritchie, still later, and 
as late as 1820, long after the .excitement of the 
first origin of the Republican party in 1798 had 
passed away, he declared that — 

" The judiciary of the United States is the 
' subtile corps of sappers and miners constantly 
' working under ground to undermine the found- 

* ations of our confederated fabric. They are 
' construing our Constitution from a co-ordination 
' of a general and special Government to a gen- 
' era! and supreme one alone. This will lay all 
'things at their feet; and they are too well 
' versed iu' English law to forget the maxim, 
^ '■ boni judic s est ampliare jurisdictio?iemJ We 
' shall see if they are bold enough to take the 
' daring stride their five lawyers have lately taken. 
' If they do, then, with the editor of our book, 
' in his address to the public, I will say, that 
' ' against this every man should raise his voice,' 
' and more, should uplift his arm.'" ^ ^ ^ 

"A judiciary, independent of a King or Execu- 
' tive alone, is a good thing ; but independence 
' of the will of the nation is a solecism, at least 
' in a republican Government." — 7 Jefferson, 192. 

He says in another letter referring to Judge 
Roane, who was one of the judges that delivered 
the opinion of the Supreme Court of Appeals of 
Virginia, in Hunter vs. Margin : 

"The judiciary branch is the instrument which, 
' working like gravity, without infermission, is 
' to press us at last into one consolidated mass. 
' Against this I know no one who, equally with 
' Judge Roane himself, possesses the power and 
' the courage to make resistance, and to him I 
' look, and have long looked, as our strongest 
' bulwark." — 7 Jefferson, 198. 

The mode of resistance to Federal usurpation 
is here pointed out by Mr. Jefferson. It is not 
through an appeal to arms ; it is not by seeking 
to dissolve the Union ; it is not by threatening 
secession; but it is in the mode pointed out to 
Judge Roane, that be, as one of the sovereign 
judiciary of the State, should interpose, when the 
case was presented before the State courts, for 
the protection of the citizen when threatened by 
Federal unconstitutional usurpation. 

Mr. President, as the States and the United 
States occupy the same territorial space, and 
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have therefore the same territorial jurisdiction, 
the point of all others most difficult in our sys- 
tem is this : when there shall arise, between the 
United States, which is acknowledged to be sov- 
ereign within the range of delegated power, and 
the States, on the other hand, which are ac- 
knowledged to be sovereign over all undelegated 
power, a dispute as to the precise boundary line 
which separates their jurisdiction, who shall de- 
termine that controversy. That is the question. 
Yes, Mr. President, that is the question of all other 
questions in the science of American government. 
That boundary line is expressed in language with 
its ever- varying shades of meaning addressed to 
the human understanding, and not by metes and 
bounds visible to the naked eye like the bound- 
ary lines which separate the States. 

It will never do to put it into the power of the 
one or the other party to remove or destroy that 
boundary. '^ Cursed is he that reraovelh his 
neighbor's landmark." In a dispute between 
the owners of adjoining fields, who would think 
for a moment of giving to one party, and espe- 
cially to the stronger party, the sole power to fix 
the boundary line at his own pleasure? So, as 
to the boundary line between the State and Fed- 
eral jurisdiction, it will never do to say that the 
decision of the Federal Supreme Court shall 
control and be conclusive. Their jurisdiction 
extends only to cases arising undevj not outside of, 
the Constitution, under laws passed in pursu- 
ance^ and not in violation^ of the Constitution. 
The Supreme Court of the United States, and the 
Supreme Court of a State, must, of necessity, 
whenever the question arises before it, each for . 
itself, pass upon its own jurisdiction; but as 
each approaches to the boundary line of that 
jurisdiction, it must advance with cautious step 
and bated breath, always under this peril, which 
rests upon every judge of every tribunal, 1 
care not how exalted, that in deciding upon the 
question of the extent of its own jurisdiction, if it 
shall go one inch beyond its jurisdiction, its whole 
proceedings are void. If it decides right upon that 
question, its proceedings &ve fudicial proceedings. 
If it decides wrong, and treads over the boundary 
which prescribes its jurisdiction, and usurps a 
power which the law and the Constitution do not 
give, then its proceedings are no more judicial 
than if they took place before a private individ- 
ual not pretending to hold any judicial authority 
whatever; they are absolutely void and of no 
effect, and may be so declared by any court in 
which their validity is drawn in question. If a 
conflict arises, it must be because the one or the 
other party has usurped a jurisdiction not con- 
ferred. Which is the usurper, the State or the 
FederalGovernment? That is the question ; and 
that depends simply on this other question, 
which is right, which is wrong, w^hich has de- 
cided right upon the Constitution, and which 
has decided wrong upon the Constitution ? That 
party which decides right is acting under legal 
authority, binding upon all citizens, and upon all 
branches of the Government. The decision of 
that party which has usurped authority, and 
taken jurisdiction of what the Constitution does 
not confer, is not binding upon anybody. This 



point was discussed by the chief justice, in the 
case in Pennsylvania to which I have referred. 
He points to the true, solution of the difficulty. 
That court said that, if a State should differ with 
the United States about the construction of the 
powers granted by the Constitution, 

" There is no common umpire but the people, 
' who should adjust the affair by making amend- 
' ments in the constitutional way, or suffer from 
' the defect." * * * " There is no provision in 
' the Constitution that, in such a case, the judges 
' of the Supreme Court of the United States shall 
' control, and be conclusive ; neither can Con- 
' gress, by law, confer that power." — 3 DaUas^s 
Reports, p. 4*75. 

Mr. Jefferson also refers to this subject, in a 
letter to Judge Johnson, dated at Monticello, 
JuBe 12, 1823: 

" But the chief justice" of the Supreme Court 
' "says, 'there must be an ultimate arbiter some- 
' where.' True, there must ; but does that prove 
' it is either party? . The ultimate arbiter is the 
' people of the Unjon, assembled by their depu- 
' ties in convention, at the call of Congress, or of 
' two-thirds of the States. Let them decide to 
' which they mean to give an authority claimed 
' by two of their organs. And it has been the 
' peculiar wisdom and felicity of our Constitution 
' to have provided this peaceable appeal where 
' that of other nations is at once to force." — Jef- 
fersori's Works, vol. ^,p. 298. 

Sir, should resistance, even by an appeal to 
arms, take place, the appeal in the last resort is 
to the people of the States, the power which 
formed the Constitution, and the only power 
above the Constitutian, to decide as to which 
party is right and which parly is wrong, in their 
claims under the Constitution. 

In conclusion, Mr. President, the questions 
which I have discussed to-day are questions on 
which great and good men have differed from the 
beginning of the Government; upon which 
they now differ, and will continue to differ. 
It is perhaps well that they should. It is 
to these two enduring and apparently oppo- 
sing forces or tendencies in our system that 
we owe its true harmony, its real glory. The 
power which moves the planets in our system is 
the combined action of the centripetal and of 
the centrifugal forces. The former, unaffected 
by the latter, would draw them all to the sun at 
the centre ; while the latter, unaffected by the 
former, would hurl them from their spheres, to 
wander at random through the universe, until 
destroyed by collisions, or bound by superior 
force to some other system. So these^ two tend- 
encies, the one to enlarge the powers delegated 
to the General Government, which is called Fed- 
eralism, and the other, if not to enlarge, sturdily 
to maintain the reserved powers of the States, 
which is called Republicanism, are to be looked 
upon rather as political blessings than as politi- 
cal evils. The result of their struggle and an- 
tagonism, though sometimes the one and some- 
times the other seems for a time to obtain as- 
cendency, is beneficial in the end by maintaining 
all the reserved rights of the States, and at the 
same time asserting and maintaining in their in- 
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tegrity and vigor the union of the States and the 
supremacy of the Constitution, and the laws 
passed in pursuance thereof. And it is in this 
sense that Jefferson declared, in his inaugural 
address, "we are all Federalists, and we are all 
Republicans." 

But, Mr. President, what do we now behold? 
A party styling itself the Democratic party, which 
claims Jefferson as its founder, and Jackson as its 
heroic chieftain, both of whose Administrations 
resisted and trampled under their feet this dogma 
of judicial supremacy and infallibility. We be- 
hold this party, in the face of its own platform of 
resolutions upon this very subject of the powers 
of the General and the State Governments, now 
blindly bowing itself down to worship at the feet 
of an imperial court, and adopting this Federal 
doctrine of judicial supremacy and infallibility ! 
For what purpose have they thus set up this 
judicial Vatican? Why would they give to the 
judicial branch of this Government power to 
change at its pleasure political creeds, and, 
above all, the power, under the specious guise 
of construing the Constitution, to enlarge or di- 



minish its own jurisdiction, and thereby enlarge 
or diminish, at its pleasure, the reserved rights 
of the States? Why, sir, why would the leaders 
of this party interpolate into its creed this new 
dogma of the supreme, infallible, and irrevocable 
decisions of the Supreme Court of the United 
States ? Is there, indeed, among their leaders, 
so much new-born reverence for the court itself? 
No, sir, no ; do not believe it for a moment. Let 
not the judges who sit upon that bench be flat- 
tered by their adulations. They kneel not to the 
throne itself, but to that dark divinity which they 
see standing vailed just behind it. Mr. Buchanan 
in his message lifts the vail, and points directly to 
the object of their idolatry, holding in its hand 
a scroll containing that *' final decision," which 
has " irrevocably fixed " slavery in all the Terri- 
tories of the United States that we now have or 
may hereafter acquire, so that '' neither Congress 
nor any Territorial Legislature nor any human 
power can annul oi impair this vested right." 
The resolutions under consideration look to the 
same object, and therefore cannot receive my 
support. 
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